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script of Record. 


In the United States District Court, Southern Dis- 
trict of California, Central Division 


Civil No. 15451-HW 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


DIX BOX CO., a partnership, BENJAMIN DIX, 
HYMAN DIX, MAX DIX and ROSE MIS- 
TOEFSKY, individually and as partners in DIX 
BOX CoO., Defendants. 


COMPAINT FOR DAMAGES 


The United States of America brings this suit 
against the above named defendants and alleges: 


I. 

This is a civil action brought to recover damages 
for violations by defendants of a price stabilization 
regulation issued pursuant to the Defense Produc- 
tion Act of 1950, as amended (50 U.S.C. App. See. 
2061, et seq.). Jurisdiction of this suit is vested in 
this Court by Section 706(b) of the Defense Pro- 
duction Act of 1950, as amended [50 U.S.C. App. 
Sec. 2156(b)], and also by Section 1345, Title 28, 
United States Code. 

IT. 

Defendant Dix Box Co. is a partnership com- 
posed of defendants Benjamin Dix, Hyman Dix, 
Max Dix and Rose Mistofsky. At all times herein 
mentioned defendants were and are now engaged in 
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the business of reconditioning [2] and selling used 
wooden agricultural containers, having their prin- 
cipal place of business at 1023 East 14th Street, 
Los Angeles, California, which is within the terri- 
torial limits of the jurisdiction of this Court. 


OWE 


On April 29, 1952, acting pursuant to the De- 
fense Production Act of 1950, Executive Order 
10161 (15 F.R. 6105), and Economic Stabilization 
Agency General Order No. 2 (16 F.R. 738), the 
Director of Price Stabilization issued Ceiling Price 
Regulation 142 (17 F.R. 3822), which became effec- 
tive on May 5, 1952 and continued in full foree and 
effect from said date to and including February 16, 
1953. 

IV. 


Ceiling Price Regulation 142 established dollars 
and cents ceiling prices for cértain sales of used 
wooden agricultural containers, including those 
mentioned in paragraph V_ hereof. At all times 
herein mentioned : 


(a) Section 2 of this Regulation specified dollars 
and cents ceiling prices for each of the various 
kinds of agricultural containers including those sold 
in the sales and deliveries mentioned in paragraph 
V hereof. 

(b) Section 10(a) of this Regulation prohibited 
the sale of any used wooden agricultural container 
at a price in excess of the ceiling price established 
therefor. 


DapeBox Cogvet al: 4) 


V. 

During the period beginning May 5, 1952 and 
continuing to and including January 31, 1953, de- 
fendants sold and delivered certain used wooden 
agricultural containers at prices totalling $4,964.38 
in excess of the ceiling prices established by Ceiling 
Price Regulation 142. Said sales and deliveries are 
identified in Schedule A, which is attached hereto 
and made a part hereof, and which sets forth the 
quantity of each type of container sold during said 
period, the unit price charged and received therefor, 
the unit ceiling price applicable thereto, and the 
amount of the overcharges received by defendants 
in said sales and deliveries. 


VI. 

Each of the purchasers of the containers sold and 
delivered in the [3] sales and deliveries identified in 
Schedule A purchased the same in the course of his 
trade or business. None of said sales or deliveries 
arose because defendants acted upon or in accord- 
anee with the written advice or instructions of the 
President of the United States, or any officer or 
employee authorized to act for him. None of said 
sales or deliveries arose out of the sale of any 
material or services to any agency of the Govern- 
ment pursuant to the lowest bid made in response 
to an invitation for competitive bids. 

Wherefore, plaintiff prays for judgment against 
defendants, as follows: 

1. For the sum of $14,893.14, being treble the 
amount of the total overcharges made in the sales 
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and deliveries mentioned in paragraph V hereof; 


2. For reasonable attorney’s fees and costs of 
litigation as determined by the Court; 


3. For its court costs incurred herein; and 


4, For such other and further relief as the Court 
may deem just and equitable. 


/s/ By 


Type of 
Container 


Sold 


Tray 
Tray-Sanded 
Tray-Sanded 
Flat-Sanded 
Lug 
Lug-Sanded 
Lug-Sanded 
Lug-Sanded 
Lug-Sanded- 
Labeled* 
Lug-Sanded- 
Labeled* 
Lug-Sanded 


WALTER 8S. BINNS, 
United States Attorney 
CLYDE C. DOWNING, 
Assistant U. 8. Attorney, Chief of 
Civil Division 
ALDEN F. HOUCK, 
Special Assistant to the United 
States Attorney [4] 


SCHEDULE “A” 


No. of 
contain- Ceiling 
erssold Selling price Overcharge 
during priceper percon- Per con- 
period container tainer**  tainer Total 
560 $0.08 $0.07 $0.01 $ 5.60 
1,290 10 .09 01 12.90 
12,960 AZ 209 .03 388.80 
11,460 16 1 01 114.60 
500 14 alle. 02 10.00 
5,036 .16 AS 01 50.36 
3,656 165 5 015 54.84. 
40,554. ly 15 02 811.08 
548 16 Alle Ol 5.48 
4,956 7 5 02 99.12 
6,248 US 15 0.3 187.44. 
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No. of 
contain- Ceiling 
Type of erssold Selling price Overcharge 

Container during priceper percon- Per con- 

Sold period container tainer**  tainer Total 
Lug-Sanded- 

Labeled* 400 18 5) .03 12.00 
Lug-Sanded 10,652 .20 15 05 532.60 
Celery 760 16 15 OL 7.60 
Celery pls lhe 15 202 6.30 
Celery 16,703 18 15 .03 501.09 
Celery 9,941 20) oS AU) 497.05 
Lettuce 133,220 25 .24 Ol -4.332.20 
Lettuce-Labeled* 9,078 25 24, 01 90.78 
Wirebound 21,396 US 14 O01 213.96 
Basket 1,529 “12 10 02 30.58 


Total Overcharges $4,964.38 


* These containers were sold “Labeled”; accordingly selling 
prices were adjusted to reflect a credit of lc per container for this 
service. 

** All containers were considered to be “Dealer Grade 1”. 


[Endorsed]: Filed May 1, 1953. 


[Title of District Court and Cause. ] 


ANSWER 


Come Now the defendants, Dix Box Co., a part- 
nership, Benjamin Dix, Hyman Dix, Max Dix and 
Rose Mistofsky, and admit, deny and allege as 
follows: 


I. 
In response to Paragraphs I, III, IV, V and VI, 
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defendants generally and specifically deny each and 
all of the said paragraphs. 


nr. 

In further response to plaintiff’s complaint, de- 
fendants admit, deny and allege: 

(a) In further response to Paragraph IV, de- 
fendants admit that the Regulation provides what 
said paragraph alleges. 

(b) In further response to Paragraph V defend- 
ants deny an overcharge in the sum as set forth in 
said paragraph, the sum of $4,964.38, any other 
sum, or at all. 

(ec) In further response to Paragraph V, defend- 
ants at this [6] time do not have information or 
belief sufficient to enable them to answer the allega- 
tions contained in said paragraph concerning the 
sales and deliveries identified in Schedule A, and 
based upon such lack of information and belief, 
deny said sales as set forth in said Schedule, any 
other sales or at all, except as defendants may here- 
inafter admit. Defendants do admit that sales and 
deliveries of boxes, to wit, used wooden agricultural 
containers, were made during the period beginning 
May 5, 1952, to and including January 31, 1953. 


For a Further, Separate and Affirmative Defense, 
Defendants Allege: 
I. 
Defendants deny any overcharges in any sum 
whatsoever. Without conceding any overcharges or 
violations of any type, defendants allege that if 
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any Violations did in fact occur, same occurred after 
defendants exercised good faith and reasonable and 
practical precautions to avoid said violations and 
the occurrence of same, and that said violations 
were not the result of any wilful misconduct on the 
part of these defendants. 

Defendants Demand a Trial by Jury of All Issues 
Involved Herein Properly Triable by and Before 
a ary. 

Wherefore, defendants pray that plaintiff take 
nothing by its complaint; that defendants have 
judgement herein, and for such other and further 
relief as to the Court may seem just and proper. 


/s/ DAVID S. SMITH, 
Attorney for Defendants [7 | 


Duly Verified. 
Affidavit of Service by Mail attached. [8] 


[Endorsed]: Filed June 4, 1953. 


[Title of District Court and Cause. ] 


REQUEST FOR ADMISSION UNDER 
RULE 36 


Plaintiff, the United States of America, requests 
defendants, Dix Box Co. and Benjamin Dix, doing 
business as Dix Box Co., within ten days after 
service of this request to make the following admis- 
sions for the purpose of this action only and sub- 
ject to all pertinent objections to admissibility 
which may be interposed at the trial. 
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I. 
That each of the following statements is true: 
(a) That the purchasers of the containers speci- 
fied in columns one, two, and three of Schedule 
“A” attached to the Complaint filed herein, pur- 
chased the same in the course of their trade or 
business. 


(b) That the purchasers of the containers speci- 
fied in columns one, two, and three of Schedule 
“A” attached to the Complaint filed herein were 
engaged in a business or occupation or profession 
in which used wooden agricultural containers were 
used or disposed of. 


(c) That none of the purchasers of the containers 
referred to in columns one, two, and three of Sched- 
ule “A” attached to the Complaint filed herein, has 
[9] within thirty days from the date of the sale of 
said containers brought an action on account of an 
overcharge under § 2109 (ce) U.S.C. 


(d) That defendants do not know of any action 
brought by the purchasers of the containers re- 
ferred to in columns one, two, and three of Schedule 
“A” attached to the Complaint filed herein, which 
action was brought within thirty days from the date 
of the sale of said containers on account of an over- 
eharge under §$ 2109 (c) U.S.C. 


(e) That at no time have defendants received any 
written advice from the President of the United 
States or from any officer or employee authorized to 
act for him, advising or instructing said defendants 
not to comply with the provisions of Ceiling Price 
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Regulation 142 referred to in the Complaint filed 
herein. 


(f) That defendants do not know nor have they 
known of the existence of any written advice or in- 
structions of the President of the United States or 
of any officer or employee authorized to act for him 
advising or instructing said defendants not to com- 
ply with the provisions of Ceiling Price Regulation 
142 referred to in the Complaint filed herein. 


(¢) That none of the sales and deliveries referred 
to in columns one, two, and three of Schedule “A” 
attached to the Complaint filed herein, was made to 
any agency of the Government pursuant to the low- 
est bid made in response to an invitation for com- 
petitive bids. 


LAUGHLIN E. WATERS, 
United States Attorney 
MAX F. DEUTZ, 
Assistant U. 8. Attorney, Chief, 
Civil Division 
JAMES R. DOOLEY, 
Assistant U. S. Attorney 
Attorneys for Plaintiff [10] 


Affidavit of Service by Mail attached. [11] 
[Endorsed]: Filed January 29, 1954. 
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In the United States District Court, Southern Dis- 
trict of California, Central Division 


United States of America, Plaintiff, 
VS. 
Dix Box Co. and Benjamin Dix doing business as 
Dix Box Co., Defendant—No. 15451. 
Elsie Ann Hall, Defendant—No. 15453. 
Joe Agopian, Defendant—No. 15454. 
Tom V. Potigium, Defendant—No. 15455. [15] 
Mack Chirpin, Defendant—No. 15452. 
Dave Savetnick, Defendant—No. 15456. 
Isadore Ginsberg, Defendant—No. 15457. 
Harry Simonian, Defendant—No. 15458. 
James O. Fugitani, Defendant—No. 15459. 
Walter S. Abe, Defendant—No. 15460. [16] 


H. M. Hernandez & Sons, etc., Defendants—No. 
15462. 


Standard Crate Co., a partnership, et al., Defend- 
ants—No. 15463. 


Acme Crate Co., a partnership, etc., Defendants— 
No. 15464. i 


Kazuo Yano, Defendant—No. 15471. 


ANSWER TO REQUEST FOR ADMISSION 
UNDER RULE 36 


Come now the defendants in the above-entitled 
cases and in answer to the request by the United 
States of America for Admission Under Rule 36 
object to the requests enumerated (a) (b) and (e) 
on the grounds that said matters are not within the 
knowledge of these defendants, are matters which 
go directly to the jurisdiction of this Court and 
therefore cannot be waived by stipulation, and are 
matters which are peculiarly within the knowledge 
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[17] of the Plaintiff and should have been alleged 
by the plaintiff herein. 
Dated: February 5, 1954. 


LILLIE & BRYANT, and 
WALTER M. CAMPBELL, JR., 
/s/ By WALTER M. CAMPBELL, JR., 
Attorneys for Defendants [18] 


Affidavit of Service by Mail attached. [19] 
[Endorsed]: Filed February 8, 1954. 


[Title of District Court and Cause No. 15451. ] 


STIPULATION AS TO REMAINING ISSUES 


Whereas, in open Court at a pre-trial conference 
held on January 15, 1954, the Court directed the 
parties hereto to file a stipulation as to the remain- 
ing issues in the above entitled action, 

It Is Hereby Stipulated by and between the 
above-named parties, through their respective coun- 
sel, that: 


I. Facts Which Require No Proof 

(a) From May 5, 1952, to January 31, 1953, in- 
elusive, defendants were “dealers” in used wooden 
agricultural containers and were engaged in the 
business of reconditioning and selling said con- 
tainers. 

(b) From May 5, 1952, to January 31, 1953, in- 
clusive, defendants sold and delivered the types and 
respective numbers of used wooden agricultural 
containers as set forth in columns one and two of 
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Schedule “A” attached to the complaint filed herein, 
at the respective selling prices per container as set 
[20] forth in column three of said Schedule. 

(c) From May 5, 1952, to January 31, 1953, 1n- 
elusive, defendants sold the containers referred to 
in columns one, two and three of Schedule “A” at- 
tached to the complaint filed herein in wholesale 
lots. 

(d) Defendants do not know of any action 
brought by the purchasers of the containers referred 
to in columns one, two, and three of Schedule “A” 
attached to the complaint filed herein, which action 
was brought within thirty days from the date of the 
sale of said containers on account of an overcharge 
under 50 USCA 2109(c). 

(e) At no time have defendants received any 
written advice from the President of the United 
States or from any officer or employee authorized to 
act for him, advising or mnstructing said defendants 
not to comply with the provisions of Ceiling Price 
Regulation 142 referred to in the complaint filed 
herein. 

(f) None of the sales and deliveries referred to in 
columns one, two, and three of Schedule “A” at- 
tached to the complaint filed herein, was made to 
any agency of the Government pursuant to the low- 
est bid made in response to an invitation for com- 
petitive bids. 

(g) Order No. L-117, dated June 28, 1951, issued 
by the Director of Price Stabilization, specified dol- 
lars and cents ceiling prices for defendants for some 
of the types of used wooden agricultural containers 


| 
f 


| 
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enumerated in Schedule “A” of the complaint filed 
herein. 

(h) Ceiling Price Regulation 142, dated April 29, 
1952 (hereafter referred to as CPR 142), issued by 
the Director of Price Stabilization, specified dollars 
and cents ceiling prices for all of the types of 
wooden agricultural containers enumerated in 
Schedule “A” of the complaint filed herein. 

(1) With few exceptions, the prices at which de- 
fendants sold used wooden agricultural containers 
from May 5, 1952, to January 31, 1953, did not ex- 
ceed the prices specified in Order No. L-117, as to 
those types of containers for which said Order 
specified dollars and cents prices. Defendants con- 
tend there were no exceptions. [21] 

(j) On or about May 15, 1952, a meeting or meet- 
ings were held between representatives of the Los 
Angeles Box and Crate Dealers’ Association and 
officials of the Office of Price Stabilization, Los An- 
geles, California. 


IT. Defendants’ Contentions 

(a) During the period of the alleged violation de- 
fendants’ ceiling prices for the sale of used wooden 
agricultural containers were governed by the pro- 
visions of Order No. L-117. 

(b) CPR 142 is invalid. 

(c) At the meeting or meetings held between rep- 
resentatives of the Los Angeles Box and Crate 
Dealers’ Association and officials of the Office of 
Price Stabilization, Los Angeles, California, the 
latter officials either expressly or tacitly authorized 
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defendants to continue selling used wooden agricul- 
tural containers according to the provisions of 
Order No. L-117 and also promised to get CPR 142 
amended. 

(d) The described conduct of these officials oper- 
ates to estop the United States from enforcing 
against defendants the provisions of CPR 142. 


III. Plaintiff’s Contentions 

(a) That defendants’ ceiling prices for the sale 
of used wooden agricultural containers during the 
period of the violations were not governed bv the 
provisions of Order No. L-117; but were governed 
instead by the provisions of CPR 142; for the rea- 
son that CPR 142 superseded Order No. L-117. 

(b) That CPR 142 was valid, and in full force 
and effect during this period. 

(ce) That even if a question as to the validity of 
CPR 142 existed, this Court does not have juris- 
diction to determine the question. 

(d) That officials of the Office of Price Stabiliza- 
tion, Los Angeles, California, did not make the rep- 
resentations as alleged in defendants’ contention 
II (d) above. [22] 

(e) That even if these officials made the repre- 
sentations as alleged by defendants, such conduct 
would not estop or bind the United States, nor pre- 
vent plaintiff from enforcing against defendants the 
provisions of CPR 142. 


IV. Remaining Issues 
(a) Whether defendants’ ceiling prices were gov- 
erned bv CPR 142 or Order No. L-117. 
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(b) Whether officials of the Office of Price Sta- 
bilization made the representations as alleged by de- 
fendants. 

(c) Whether these representations if made as al- 
leged by defendants constitute a defense to this 
action. 

(d) Whether this Court has jurisdiction to con- 
sider the validity of CPR 142. 

(e) If this Court has jurisdiction to consider the 
validity of CPR 142, whether this regulation is 
valid. 


Dated: February 8, 1954. 


LILLIE & BRYANT, and 
WALTER M. CAMPBELL, JR., 
/s/ By WALTER M. CAMPBELL, JR., 
Attorneys for Defendants 
LAUGHLIN E. WATERS, 
United States Attorney 
. MAX F. DEUTZ, 
Assistant U. S. Attorney, Chief of 
Civil Division 
JAMES R. DOOLEY, 
Assistant U. 8S. Attorney 
/s/ By JAMES R. DOOLEY, 
Attorneys for Plaintiff 


It Is So Ordered this 8th day of February, 1954. 


/s/ HARRY C. WESTOVER, 
Judge, U. 8. District Court [23] 


[Endorsed]: Filed February 8, 1954. 
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In the United States District Court, Southern Dis- 
trict of California, Central Division 


[Title of Causes 15451-60, 15462-64 and 15471. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above-entitled causes came on regularly for 
trial on the 11th and 12th days of February, 1954, 
before the Honorable Harry C. Westover, Judge 
presiding sitting without a jury, a jury having been 
expressly waived, Laughlin E. Waters, United 
States Attorney, Max F. Deutz, Assistant U.S. At- 
torney and James R. Dooley, Assistant U.S. Attor- 
ney, by James R. Dooley appearing for the plain- 
tiff, and Lilie & [28] Bryant and Walter M. 
Campbell, Jr. by Walter M. Campbell, Jr. appear- 
ing for the defendants, and said causes having been 
consolidated for trial, and evidence both oral and 
documentary having been introduced, together with 
stipulations then and theretofore entered into by 
the parties through their respective counsel, and the 
causes having been submitted for decision on the 
12 day of February, 1954, and being fully advised 
in the premises the Court now makes its Findings 
of Fact as follows: 


Findings of Fact 


i, .. 
That the defendants, and each of them, were at 
all times mentioned in the respective complaints 
herein, and for a number of years prior thereto, 
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engaged as dealers in the business of buying, recon- 
ditioning and selling used wooden agricultural con- 
tainers, having their principal places of business in 
or about the City of Los Angeles, State of Cali- 
fornia, and within the territorial limits of the juris- 
dicticn of this Court. 


JO, 


That under and by virtue of the authority vested 
in the President of the United States by the De- 
fense Production Act of 1950, which authority was 
theretofore duly delegated by him to the Director 
of Price Stabilization, ceiling prices to be obtained 
by the dealers in the resale of used wooden agricul- 
tural containers, including the defendants, was fixed 
at the highest prices obtained by them during the 
period December 20, 1950, to January 19, 1951, as 
provided by the General Ceiling Price Regulation. 


eT. 


That because of the seasonal variations of the 
fruit and vegetable business ceiling prices, the said 
prices which became effective under the General 
Ceiling Price Regulation as referred to herein, were 
established during a period of few sales and proved 
to be inadequate for a large segment of the used 
container industry, and particularly with respect to 
the prices obtained for the major items sold by the 
defendants herein. 

IV. 


That by reason of the inequities referred to in 
Paragraph III hereof, [29] the defendants, to- 
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gether with others in the similar business in the 
vicinity of the City of Los Angeles, State of Cali- 
fornia, within the jurisdiction of this Court, en- 
gaged attorneys and filed protests with the Office 
of Price Stabilization at Washington, D. C.; that 
as a result thereof the Office of Price Stabilization 
issued its certain Order known as Order L-117 
heretofore admitted in evidence as defendants’ Ex- 
hibit “A” herein, establishing dollar and cent maxi- 
mum eeiling prices for those certain types of con- 
tainers which are the principal commodities sold 
by the defendants herein. That from and after the 
issuance of said Order L-117 and up to and inelud- 
ing the 31 day of January, 1953, which period in- 
eludes the time that all of the acts complained of 
as having been performed by the defendants herein 
in the various complaints enumerated in the head- 
ing hereof, the defendants, and each of them, resold 
used wooden agricultural containers at a price not 
to exceed the ceiling prices referred to in said 
Order L-117 or in excess of the prices set by Gen- 
eral Ceiling Price Regulation as to those ecommodi- 
ties not affected by Order L-117. 


V. 

That on or about April 29, 1952, the Office of 
Price Stabilization over the signature of the Direc- 
tor of Price Stabilization purported to promulgate 
that certain Ceiling Price Regulation No. 142, a 
copy of which has been admitted in evidence and 
marked Plaintiff’s Exhibit “1”. That prior to the 
promulgation of said Ceiling Price Regulation No. 
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142 and prior to the dollar and cents ceiling prices 
for retailers and dealers as set forth therein, the 
said Director of the Office of Price Stabilization or 
his representatives made no attempt to, nor did they 
consult with the defendants herein or any of their 
representatives, or with other dealers in the used 
wooden agricultural container business. That the 
defendants herein represent between 90% and 95% 
of the volume of business performed in the used 
Wooden Agricultural container business in the area 
adjacent to Los Angeles and San Diego, Califor- 
nia, which is the territory purportedly embraced by 
Ceiling Price Regulation Number 142. [30] 


VI. 

That immediately after learning of purported 
Ceiling Price Regulation Number 142, the defend- 
ants herein, through their duly appointed repre- 
sentatives, held meetings with the duly authorized 
representatives of the Office of Price Stabilization 
at Los Angeles, California, such meetings first being 
held in the early part of May, 1952, and continuing 
from time to time until the 20 day of January, 
1953, at which said latter date the Office of Price 
Stabilization in Los Angeles was disbanded and all 
ceiling prices removed so far as the used wooden 
agricultural container industry was concerned. That 
at said meetings, and each of them, it was the ex- 
pressed agreement of both the representatives of the 
Industry and those of the Office of Price Stabiliza- 
tion that the dollar and cents prices as set forth in 
purported Ceiling Price Regulation No. 142 did not 


22 United States of America vs. 


in fact establish dealers’ ceiling prices at a level 
approximately 18% above the projected general 
ceiling price regulation base period price level but 
did in fact lower the price to be received by dealers 
in many instances and raised the prices which the 
dealer was to pay to the retailer so as to lower the 
margin of gross profit to the dealer to the extent 
that if he were to follow such purported ceiling 
Price Regulation 142 he would in fact be operating 
at a net loss. That at said meetings the defendants 
were advised that while helpful it would not be 
necessary for them to engage attorneys and make 
formal protests to Washington which would neces- 
sarily consume several months of elapsed time in 
that the Los Angeles office of the Office of Price 
Stabilization would forthwith make the necessary 
economical investigations and recommendations to 
Washington that Ceiling Price Regulation No. 142 
be altered or amended to provide adequate dealer 
and retailer ceiling prices. That the defendants 
herein thereupon stated that thev would and there- 
after did continue to comply with the ceiling prices 
as established by the said Order L-117 and the Gen- 
eral Ceiling Prices Regulation. That said prices as 
utilized by the defendants herein were open and 
notorious and known at all times to the said officials 
of the Office of Price Stabilization who did not 
object thereto. That in so conducting [31] their 
business the defendants, and each of them, did so in 
reliance and belief that they were fully and ade- 
quately complying with the law and regulations ap- 
plicable to such sales. 
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Conclusions of Law 
il, 


That Ceiling Price Regulation Number 142 is 
void and of no force and effect whatsoever by rea- 
son of the fact that the said regulation is arbitrary 
and that no effort was made by the Office of Price 
Stabilization to comply with the provisions of Title 
50 U.S.C. Appendix, Section 2104 in advising or 
consulting with the members of the Industry with 
respect thereto. 

Ou 


That the President of the United States and those 
to whom he has delegated authority are estopped 
from enforcing the provisions of purported Ceiling 
Price Regulation 142 by reason of the conduct and 
promises, expressed and implied, by said officials as 
aforesaid. 


Dated: February 26th, 1954. 


/s/ HARRY C. WESTOVER, 
Judge of the U.S. District Court [32] 


Affidavit of Service by Mail attached. [33] 
[Endorsed]: Filed February 26, 1954. 
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In the United States District Court, Southern Dis- 
trict of California, Central Division 


Civil No. 15451-HW 
UNITED STATES OF AMERICA, Plaintiff, 


VS. 
DIX BOX CO. and BENJAMIN DIX, doing busi- 
ness as DIX BOX CO., Defendants, 
JUDGMENT 


The above-entitled cause come on regularly for 
trial on the 11th and 12th days of February, 1954, 
before the Honorable Harry C. Westover, Judge 
presiding sitting without a jury, a jury having been 
expressly waived, Laughlin E. Waters, United 
States Attorney, Max F. Deutz, Assistant U.S. At- 
torney and James R. Dooley, Assistant U. 8S. Attor- 
ney, by James R. Dooley appearing for the plaintiff, 
and Lillie & Bryant and Walter M. Campbell, Jr. 
by Walter M. Campbell, Jr. appearing for the de- 
fendants, and evidence both oral and documentary 
having been introduced, together with stipulations 
then and theretofore entered into by the parties 
through their respective counsel, and the cause hav- 
ing been submitted for decision, and the Court 
having heretofore made and caused to be filed herein 
its Findings of Fact and Conclusions of Law and 
being fully advised: 

Wherefore, by reason of the law and the Findings 
of Fact aforesaid, it is Ordered, Adjudged, and 
Deereed that the plaintiff do have and recover 
nothing from the defendants and that the defend- 
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ants be allowed their [34] costs and disbursements 
incurred in said action amounting to the sum of 


Dated: February 26th, 1954. 


/s/ HARRY C. WESTOVER, 
Judge of U.S. District Court [85] 
Affidavit of Service by Mail attached. [36] 


[Endorsed]: Judgment Docketed and Entered 
March 1, 1954. 


[Endorsed]: Filed February 26, 1954. 


[Title of District Court and Cause No. 15451. ] 


NOTICE OF APPEAL 


Notice is hereby given that the United States of 
America, plaintiff above named, hereby appeals to 
the United States Court of Appeals for the Ninth 
Circuit from the final judgment entered in this ac- 
tion on March 1, 1954. 


Dated: April 28, 1954. 


LAUGHLIN E. WATERS, 
United States Attorney 

MAX F. DEUTZ, 
Assistant U. 8. Attorney, Chief, 

Civil Division 
/s/ JAMES R. DOOLEY, 

Assistant U. 8. Attorney 
Attorneys for Plaintiff [37] 


Affidavit of Service by Mail attached. [38] 
[Endorsed]: Filed April 28, 1954. 
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CERTIFICATE OF CLERK 


I, Edmund L. Smith, Clerk of the United States 
District Court for the Southern District of Cali- 
fornia, do hereby certify that the foregoing pages 
numbered from 1 to 41, inclusive, contain the orig- 
inal Complaint; Answer; Motion to Dismiss and for 
Judgment on the Pleadings; Request for Admis- 
sions Under Rule 36; Answer to Request for Ad- 
missions Under Rule 36; Stipulation as to Remain- 
ing Issues; Minutes of the Court for February 11 
and 12, 1954; Findings of Fact and Conclusions of 
Law; Judgment; Notice of Appeal; Designation of 
Record on Appeal and Order Extending Time to 
Docket Appeal which, together with Reporter’s 
Transcript of Proceedings on February 11 and 12, 
1954, and original exhibits, transmitted herewith, 
constitute the transcript of record on appeal to the 
United States Court of Appeals for the Ninth 
Circuit. 


Witness my hand and the seal of said District 
Court this 19 day of July, A. D. 1954. 


[Seal ] EDMUND L. SMITH, 
Clerk 
/3s/ By THEODORE HOCKE, 
Chief Deputy 
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In the United States District Court, Southern Dis- 
trict of California, Central Division 


[Title of Causes 15451-60, 15462-64 and 15471.] 


TRANSCRIPT OF PROCEEDINGS 
Los Angeles, California 
Thursday, February 11, 1954 

Honorable Harry C. Westover, Judge presid- 
me tt” | 

Appearances: For the Plaintiff: Laughlin KE. 
Waters, United States Attorney; by James R. 
Dooley, Assistant United States Attorney. For the 
Defendants: Lillie & Bryant, by Walter M. Camp- 
bell, Jr., Esq., 458 South Spring Street, Los An- 
geles, California. [2] 

The Clerk: No. 1, 15451-HW Civil, United States 
vs. Dix Box Company, et al. 

Mr. Campbell: Ready for the defendant. 

Mr. Dooley: Ready for the Plaintiff. 


The Clerk: No. 2, 15452-HW Civil, United States 
vs. Mack Chirpin. 


Mr. Campbell: Ready. 
Mr. Dooley: Ready. 


The Clerk: No. 3, 15453-HW Civil, United States 
vs. Elsie Ann Hall. 


Mr. Campbell: Ready. 
Mr. Dooley: Ready. 


* Page numbers appearing at top of page of original Reporter’s 
Transcript of Record. 
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The Clerk: No. 4, 15454-HW Civil, United States 
vs. Joe Agopian. 

Mr. Campbell: Ready. 

Mr. Dooley: Ready. 

The Clerk: No. 5, 15455-HW Civil, United States 
vs. Tom V. Potigium. 

Mr. Dooley: Ready. 

Mr. Campbell: Ready. 

The Clerk: No. 6, 15456-HW Civil, United States 
vs. Dave Savetnick. 

Mr. Campbell: Ready. [4] 

Mr. Dooley: Ready. 

The Clerk: No. 7, 15457-HW Civil, United States 
vs. Isadore Ginsberg. 

Mr. Campbell: Ready. 

Mr. Dooley: Ready. 

The Clerk: No. 8, 15458-HW Civil, United States 
vs. Harry Simonian. 

Mr. Campbell: Ready. 

Mr. Dooley: Ready. 

The Clerk: No. 9, 15459-HW Civil, United States 
vs. James O. Fugitani. 

Mr. Campbell: Ready. 

Mr. Dooley: Ready. 

The Clerk: No. 10, 15460-HW Civil, United States 
vs. Walter 8S. Abe. 

Mr. Campbell: Ready. 

Mr. Dooley: Ready. 

The Clerk: No. 11, 15462-HW Civil, United States 
vs. H. M. Hernandez & Sons, et al. 

Mr. Campbell: Ready. 

Mr. Dooley: Ready. 
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The Clerk: No. 12, 15463-HW Civil, United States 
vs. Standard Crate Co., et al. 

Mr. Campbell: Ready. 

Mr. Dooley: Ready. [5] 

The Clerk: No. 13, 15464-HW Civil, United States 
vs. Acme Crate Co., et al. 

Mr. Campbell: Ready. 

Mr. Dooley: Ready. 

The Clerk: No. 14, 15471-HW Civil, United States 
vs. Kazuo Yano. 

Mr. Campbell: Ready. 

Mr. Dooley: Ready. 

Mr. Campbell: May the cases be consolidated, 
your Honor? 

The Court: I was going to make an order that 
the cases be consolidated for trial. There is no ne- 
cessity of filing findings of fact and conclusions of 
Jaw and judgment in each of these cases, so the 
eases will be consolidated for trial. The evidence 
received in one case will be received in all cases. 

I have here a motion to dismiss and/or judgment 
on the pleadings. Denied. 

We will proceed with the trial of these cases. 

I think that most of the issues have been agreed 
to between the parties. The only real issue, as far as 
I can ascertain, is whether or not there was a 
promise on the part of the government to change 
the regulation. I think the defendants all admit that 
if they are bound by the official regulations, they 
are in violation. I think the government admits if 
they can rely upon the promises and representations 
in the letter they received, they are not in violation. 
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I think that [6] is the only question of fact left 
before the court. 

Mr. Dooley: Your Honor, there was one admis- 
sion that I called upon the defendants to admit that 
was minor in nature, and yet plaintiff believes he 
should introduce some evidence on that point if the 
defendants will not admit the point. 

The Court: What is it? 

Mr. Dooley: That the purchases of the containers 
referred to in Schedule A attached to the complaint 
purchased the same in the course of their trade or 
business. I will read directly from the complaint. 

The Court: Well, let’s get the admissions and 
see if the defendants will not admit it now. Which 
admission is 1t? Is it A? 

Mr. Dooley: A, I believe, your Honor, and B. B 
is an evidentiary admission going to establish that 
fact. | 

The Court: Well, under the Request for Ad- 
mission: 

“Come now the defendants in the above-entitled 
eauses and in answer to the request by the United 
States of America for admission under Rule 36 ob- 
ject to the requests enumerated (a), (b), and (ce) 
on the grounds that said matters are not within the 
knowledge of these defendants.” 

The first request is: “That the purchases of the 
containers specified in columns 1, 2, and 3 of Sched- 
ule ‘A’ attached to the complaint filed herein, pur- 
chased the same in [7] the course of their trade or 
business.” 
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Can’t you admit they did? How else could they 
be purchased ? 

Mr. Campbell: There are two situations, your 
Honor, in one of which these various dealers who 
are here before the court in many instances sold to 
each other, which were for resale. 

As to the other purchases, I have no doubt that 
they purchased in the usual course of their trade 
or business. However, we have no means of know- 
ing to what uses those particular purchases were 
put. So far as we know, they were purchased in the 
course of trade or business. 

The Court: What difference does it make? I 
don’t think it makes any difference at all, does it? 

Mr. Campbell: It makes a difference as to 
whether or not the government has jurisdiction or 
the right to sue for the overcharges. The Act pro- 
vides that the government in some instances has a 
right to sue for charges and in others it does not. 

The Court: Do you mean to say unless these 
purchases were made in the usual course of business 
that the government has no right to sue? 

Mr. Campbell: The government only has a right 
to sue if they were in the usual course of business. 

The Court: Can you stipulate they were sold in 
the usual course of business? [8] 

Mr. Campbell: They were sold in the usual 
course of business of these dealers’ business, yes, 
your Honor. 

The Court: What difference does it make whether 
they were purchased or whether they were sold? 

Mr. Dooley: The purchasers purchased them in 
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the course of their trade or business is the fact to 
be established in this case. 

The Court: How can you establish that? Have 
you got all the purchasers who will testify ? 

Mr. Dooley: No, your Honor. I wanted to estab- 
lish it in different ways. First, from the stipulation 
of the defendants. The defendants stipulated under 
(c) that from May 5, 1952, to January 31, 1953, in- 
clusive, defendants sold the containers referred to 
in clauses 1, 2, 3 of Schedule A, attached to the 
complaint filed herein in wholesale lots. That is an 
admission. 

An inference can be drawn that the containers if 
purchased or sold in wholesale lots could only be 
used in the course of trade or business. 

Then I have a witness who is in the field of the 
used wooden agricultural container industry who 
will testify that he knows of no other use that these 
containers have been used for, and he has been in 
the field for quite some time, other than in the 
cours of trade or business. He will testify what 
use they were put to. [9] 

Then, if necessary, I will have to call each of the 
defendants under Rule 438(b) to question them as 
to the type of persons to whom they sold them and 
just what business they were engaged in, if they 
know. 

The Court: These defendants sold, there is no 
question that these defendants sold the containers? 

Mr. Campbell: That’s right, your Honor. 

The Court: There is no argument they weren’t 
sold in the ordinary course of business. 
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Mr. Campbell: That is correct. 

The Court: I don’t know why it is material at 
this time to determine whether or not the pur- 
chasers were purchasing them in the ordinary 
course of business. As far as I am concerned, they 
were. I am not interested in going into that. Sup- 
pose we let that go and if it becomes a real issue 
in this case, we will go into it. 

Mr. Dooley: Your Honor, I would like to have 
a little evidence other than stipulation for the pur- 
pose of the record. 

The Court: All right. You may call any witness 
vou want to. 

Mr. Dooley: All right. Mr. Frank Alvarado, will 
vou take the stand? [10] 


FRANK ALVARADO 

called as a witness by and on behalf of the govern- 
ment, having been first duly sworn, was examined 
and testified as follows: 

The Clerk: Will you be seated and state your 
name, please? 

The Witness: Frank Alvarado. 

The Clerk: Will you spell your last name? 

The Witness: A-l-v-a-r-a-d-o. 


Direct Examination 
Q. (By Mr. Dooley): Mr. Alvarado, what is 
your business ? 
A. Iam the owner of the Alvarado Crate Com- 
pany. 
Q. Where is that business located ? 
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(Testunony of Frank Alvarado.) 

A. 2110 East 15th Street, Los Angeles. 

Q. Is that in California? A. Yes, sir. 

Q. What does your business involve, Mr. Al- 
varado? 

A. Produce containers of all types. 

The Court: Second hand? 

The Witness: Second hand, and also new. 

Q. (By Mr. Dooley): How long have you been 
in this business? A. Since 1936. [11] 

Q. I will show you a document which purports 
to be ceiling price regulation 142, and call your at- 
tention to Section 2 of that regulation. Will you tell 
the court, please, whether the types of containers 
enumerated in this regulation are the type of con- 
tainers which you sell? 

Mr. Campbell: Object to that as immaterial, 
what this witness sells. 

The Court: Objection overruled. 

Mr. Campbell: I will stipulate that the docu- 
ment is a true copy of Regulation 142, and it may 
be received, if Mr. Dooley desires to offer it. 

Mr. Dooley: I think the court will take judicial 
notice of an administrative regulation. 

The Court: I would, but if you have an extra 
copy of it for the purpose of the record, it would 
be advisable to file it as an exhibit. 

Mr. Dooley: Except there are underlinings. 

The Court: Have you got an extra copy? 

Mr. Dooley: No, except the one that has the 
underlinings on it. 
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(Testimony of Frank Alvarado.) 

The Court: All right. 

Mr. Dooley: The plaintiff will offer that in evi- 
dence as Plaintiff’s Exhibit 1. 


The Court: It may be received in evidence and 
the court will disregard, and so will the witness dis- 
regard, any markings [12] upon the exhibit. It may 
be received in evidence and marked Pilaintiff’s Ex- 
mbit 1. 

The Clerk: Exhibit 1 in evidence. 


(The document referred to was received in 
evidence and marked as Plaintiff’s Exhibit 1.) 


Southem California 
Used Wooden 
Agricultural Containers 


PLAINTIFF'S EXHIBIT No. | 
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Ceiling Price Regulation 142 
APRIL 29. 1952 


OFFICE OF PRICE STABILIZATION 


TITLE 32A—NATIONAL DEFENSE, 
APPENDIX 


Chapter I!l—Office of Price Stabiliza- 
tion, Economic Stabilization Agency 


|Celling Price Regulation 142] 


CPR 142—SouTHERN CALIFORNIA USED 
Woopen AGRICULTURAL CONTAINERS 


Pursuant to the Defense Production 
Act of 1950, as amended, Executive Order 
10161 and Economic Stabilization Agency 
General Order No. 2, this Ceilng Price 
Regulation 142 is hereby issued 


STATEMENT OF CONSIDERATIONS 


This regulation establishes dollars and 
cents celling pnces for used wooden agri- 
cultural containers sold in the area ad- 
Jacent to the cities of Los Angeles and 
San Diego, California. —Approximately 
630 wholesalers-growers, packers and 
shippers of fruits and vegetables—sell 
their products to retail stores, restau- 
rants, hotels, hospitals and similar or- 
ganizations in that area. All of these 
latter organizations for the purpose of 
this reguiation are classified as retailers. 
The food products are package 
wooden or partially wooden containers 
and when their contents are sold to the 
retailers, title to the containers 1s trans- 
ferred to them No definite or specific 
price is charged for the package. After 
the conteots are removed, the contain- 
ers, in varying states. of disrepair, are 
sold to used containers dealers who 
maintain facilities to store, repair, recon- 
dition or rebuild them. There are ap- 
proximately 127 used container dealers 
in the affected area. 

The dealers purchase crates in small 
odd lots from a comparatively large 
number of retailers. They reconditio 
the containers and accumulate fhém in 
their yards. They are sorted into the 
sizes and types commonly used by the 
wholesalers of fruits and vegetables and 
are sold to them for re-use in the han- 
dling of those products. 

Because of the seasonal nature of the 
fruit and vegetable business ceiling 
Prices under the General Ceiling Price 
Regulation were ‘established during a 
period of fewest sales, and proved to be 
inadequate for a large segment of the 
used container industry, particularly the 


used container ihn, 
The General Ceiling Price Regulation 


level of prices created an ynbalanced 
condition in the cost-price relationship 

tween the three classes of persons in- 
volved in this industry in the Los Angeles 
and San Diego areas and has impeded 
the free flow of containers which nor- 
mally exists. 

Because of the inadequacy of price 
data for dealers during the GCPR base 
Period. figures were obtained from cer- 


WASHINGTON 


tain fruit and vegetable el who 
purchased used containers from dealers. 
From these figures and from the data 
obtained from dealers, a level of GCPR 
base period prices for dealers was 


projected This regulation establishes 
ee ceiling prices at a level approx- 
rojected 


GCPR base period price level jwhen the 
differentiation in grades of containers is 
taken into considéTatiofiy ‘The level of 
ceiling prices for retailers was then set 
to reflect the historical differences be- 
tween retailers’ and dealers’ prices. The 
increase over the GCPR base period 
prices was necessary since December and 
January are off-season in the produce 
growing period and prices for used fruit 
and vegetable containers are at a sea- 
sonally low level. 

The practice in the used fruit and 
vegetable container industry has been to 
classify containers into various groups, 
and size variations within the group are 
not giveo consideration in pricing the 
commodity. That practice has been fol- 
lowed in this regulation. 


In the judgment of the Director of 
Price Stabilization, the ceiling prices 
established by this regulation are gen- 
erally fair and equitable and are neces- 
sary to effectuate the purposes of Title 
IV of the Defense Production Act of 1950, 
as amended 


So far as practicable, the Director of 
Price Stabilization gave due considera- 
tion to the national effort to achieve 
maximum production in furtherance of 
the objectives of the Defense Production 
Act of 1950, as amended; to prices pre- 
vailing during the period from May 24. 
1950 to June 24, 1950, inclusive, to those 
prevailing during the period January 25, 
1951 through February 24, 1951, as well 
as the level of prices prevailing just be- 
fore the issuance of this regulation; and 
to all relevant factors of general ap- 
plicability. 

In formulating this regulation, the Di- 
rector has consulted with representa- 
tives of thé industry, including trade 
assoclation representatives, to the extent 
practicable under the circumstances and 
has given consideration to their recom- 
mendations. 


REGULATORY PROVISIONS 


Sec. 

i. What this regulation does. 

2 Ceiling prices for specified items 

3 Ceiling prices for special 
parts or services. 

4 Dellvery charges 

5. Records 

6. Adjustable pricing. 

7. Petitions for amendment. 

8 Interpretations 

9 Transfer of business of stock in trade 

10, Prohibitions and violations. 

11 Evasion. 

12 Definitions. 


containers, . 


AutHorrtr Sections {1 to 12 issued under 
sec 704. 64 Stat 816 as amended, 50U.S C 
App Sup 2154 Interpret or apply Title IV. 
64 Stat 803, as amended, 50 U S C App 
Sup 2101-2110, E O 10161. Sept 9. 1950. 
15 F R 6105, 3 CFR, 1950 Sup 


Section 1. What this regulation does 
(a) This regulation establishes dollars 
and cents ceiling prices for certain sales 
OL ee aprcullurabgoniayners constit- 
uent wooden par ereof, when ready 
to be assembled into a container, and 
services supplied in connection with 
those containers. These ceiling prices 
apply to the transactions specified in 
paragraph tb) of this section. 

(1) The term “agricultural container” 
Means any box, crate, tray, lug, cup. 
hamper, basket, carrier or similar con- 
tainer made of wood, or a combination of 
wood, solid fibre or corrugated board 
customarily used for picking. handling, 
storing, or shipping, fruits. vegetables, 
and other farm products. 

(2) Expressly excluded from the pro- 
visions of this regulation are coopered 
products, veneer drums, ply-wood drums, 
and containers made entirely of solid 
fibre or corrugated board 

(b) This regulation applies to sales of 
the products and connected services 
specified in paragraph (a) of this section 
made by retailers with business estab- 
lishments in the California counties of 
Imperial, Inyo, Kern, Los Angeles, 
Orange, Riverside, San Bernardino, San 
Diego, San Luis Obispo, Santa Barbara, 
and Ventura It also applies to sales of 
such products and connected services 
made by dealers with business establish- 

ents located in the counties listed 

(c) This regulation es the 
General Ceiling Price Regulation with 
respect to the transactions covered 


Sec. 2 Ceiling prices for specified 
items If you are a ysetailer or dealer in 
used agricultural containers, your ceiling 
prices, for used agricultural containers 
and extra parts, [.0 b place of loading. 
and for services supplied in connection 
with them, are the following: 


Container Name 
1! Peach . Flat wo HOT #05 
2) Avocado, Flat of nv 05 
3 Strawberry Tray iH ire e 

- 4 Tomato. Flat or 12 9 
Sees ak Lie 07 12 Ey 
det ent ep pteci nents —mnappee = | Bf TR 
7 Tomato 4-hox crate (4 ug O08 

& Melon. ¢ Persian box ut 3 
9 Apple NW how fy 13 10 
100 Apple California .i% 13 10 

boa 

1} Pear Box Ob 1 08 
12. Lemon Bow On 12 Os 
13, Orange and — Crate Ki} D 7 

grapefruit — 
14 Celery ee Sturdy box Oo» 15 12 
15 Melon . Jumbo crate Of 1 10 
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| 
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| Peale 
% = an 
we ke) &E 
aner Name |£3/s8 sf 
gz2| 43> 2° 
< 7 fe 
| x a 
| ==, a fa 
_| Standard ($0 06 [$0 18 $0 10 
lpeacrate: | 
Pony crate .| 06 Re 10 - 
~O, Lerale te i aj . 
4 No 2crate | 13) @ 15. 
und Crates -| 06 | 4 10 
Basket 06 0° 107 
1. ‘ Basket 06 10 07 
iy’ wide ‘a | 
per con- | 
is” wide | 02 
per con- 
for all 03 


1. Additions by dealers for sanding 
cretes at purchaser's request. maye 
uw follows 

through 3—2 cents each. 

through 8—3 cents each 

through 14—4 cents each. 
$} through 18—5 cents each. 

fications 

! grade is a good, clean contalner, 
tructed from sound lumber and 
e from large knots, splits, checks 
defects which will weaken the con- 
detract from {ts good appearance. 
1 be no loose or broken alate, ends 
sand the parts shal! be securely 
he container shal! be clean with 
arks Or papers sanded off, and shall 
te container for the purpose in- 


2 grade is a container with alight 
material, conatruction or appear- 
th do not affect the use of the 
Ms 8 package for the picking, 
storing. or shipping of frults, 
and other farm products The 
seed not be sanded 
1 grade and Number 2 grade con- 
ch usually require cleata, shall 
St nalled to the top of each end 
with the outaide of the container 
ling over the inside to hold the 
4 place and to provide a means 
§ the container 
> charge may be made for the two 
containers which usually require 
ceiling price established by thia 
May. however, be charged for ex- 
pafized to those containers, or 
Mixed to contalners which do not 
uire them 


Ceiling prices for special con- 
farts or services (a) If you 
ell, in the manner specified in 
b), any agricultural container, 
art or service covered by this 
for which you cannot deter- 
fling price under this regula- 
shall make application by 
mail. return receipt requested 
he Los Angeles, California, or 
California, District Offices of 
of Price Stabliitzation, for a 
| ice The application must 
Omplete descriptions of the 
bart or service, your proposed 
*€, your method of arriving at 
. @nd the reasons why you 
- your proposed ceiling price 
vith the level of ceiling prices 
stablished by this regulation. 
}esed cefling price must be in 
y7e level of ceiling prices other- 
ished by this regulation. 


PLAINTIFFS EXH. No.l 


(b) You may not sell and deliver the 
container, part or service untl] a cefling 
price has been approved by the Office of 
Price Stabilization. If the Office of 
Price Stabilization does not disapprove 
your proposed ceiling price within 20 
days from receipt of your application, 

_tyou may thereafter use your proposed 
ceiling price, subject to non-retroactive 
isapproval or modification at a later 
time, unless the Office of Price Stabiliza- 
tlon requests further information. You 
shall supply the requested information 
by registered mall, return receipt re- 
quested. If the Office of Price Stabiliza- 
tion does not disapprove your proposed 
ceiling price within 20 days from receipt 
of the additional information, you may 
thereafter use your proposed ceiling 
price, subject to non-retroactive disap- 
proval or modification at a later time. 


Sec. 4. Delivery charges. If delivery 
Is by common carrler or contract carrier 
the actual ee ae paid or 
ine by you may be added to the 
ceiling prices. If shipment is by truck 
owned or controlled by you, you may add 
to the ceiling prices transportation costs 
not In excess of the common carrier or 
contract carrier charge for a like ship- 
ment. 


Sec. 5. Records. Every person who, 
in the manner specified in section 1 (b), 
sells used agricultura] containers subject 
to this regulation shall make, keep, and 
preserve, and every person who in the 
regular course of trade or business buys 
used agricultural] containers sold in the 
manner specified in section 1 (b) shall 
keep and preserve, for a period of two 
years after the date of each sale, for tn- 
spection by the Director of Price Sta- 
billzation, accurate records of each sale 
or purchase made after the effective date 
of this regulation. The records must 
show the date of the sale or purchase, 
the name and address of the seller and 
purchaser, and the price charged or pald, 
itemized by quantity and size. The rec- 
ords must ind] whet each. pur- 
chase or sale Is made on an ona 
ee erent the shipping point, and 

ansportation charges {f any. 

Sec. 6. Adjustable pricing. Nothing 
in this regulation prohibits you from 
making a contract or offer to sell at (a) 
the ceiling price in effect at the time of 
delivery, or ‘b) the lower of a fixed price 
or the ceiling price in effect at the tlme 
of delivery You may not, however, sell 
or agree to deliver at a price to be ad- 
justed upward tn accordance with any 
increase in a celling price after dellvery. 


Sec. 7. Petitions for amendment. If 


acemaitorete, to have this regulation 
amended, you may file iti 
eel In accordance with the pro- 

sions 0 ice Procedural Regulation 1, 
Revised. 


Sec. 8. Interpretations. If you want 
an official interpretation of this regu- 
lation, you should write to the District 
Counsel of the proper OPS Dhstrict 
Office. Any action taken by you in re- 
liance upon and in conformity with a 
scuett Official interpretation will con- 
stitute action :n good faith pursuant to 
this regulation. Further Information on 
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votaining official tnterpretatlons is con- 
tained in Price Procedural Regulation 1 
Revised. 


Sec. 9. Transfers of business or stock 
in trade. If a business, assets, or stock 
In trade are sold or otherwise transferred 
after the effective date of this regulation 
and the transferee carries on the busi- 
ness or continues to deal in the same type 
of commodity 1n an establishment sepa- 
rate from any other establishment pre- 
viously owned or operated by him. the 
ceiling prices of the transferee shali be 
the same as those to which his transferor 
would have been subject, if no such 
transfer had taken place, and the trans- 
feree’s obligation to keep records suffi- 
cient to verify such price shall be the 
Same. The transferor shall either pre- 
serve and make available or turn over 
to the transferee al] records of transac- 
tions prior to the transfer which are nec- 
essary to enable the transferee to com- 
ply with the provisions of this regula- 
tion. 


Sec. 10. Prohibitions and violations. 
(a) You shall not do any act prohibited 
or omit to do any act required by this 
regulation, nor shall you offer, solicit, 
attempt, or agree to do or omit to do 
any such acts. Specifically, but not in 
limitation of the above, you shal] not, 
regardless of any contract or other obli- 
gation, self and no person in the regular 
course of trade or business shall buy from 
you at a price higher than the ceiling 
prices established by this regulation, and 
you and buyers from you shall keep, 
make, and preserve true and accurate 
records and reports required by this 
regulation. 

(b) If you violate any provisions of 
this regulation, you are subject to crim- 
inal penalties, enforcement action, and 
actions for damages. Prices iower than 
the ceiling prices may be charged, paid, 
or offered. 

(c) If any person subject to this regu- 
lation fails to prepare or keep any record 
or file any report required by this regu- 
lation in connection with the establish- 
ment of his cetling price, or if any person 
subject to this regulation fails to estab- 
lish a ceiling price or apply to the Office 
of Price Stabilization for the establish- 
ment of a ceiling price, if he Is required 
to do so, the Director of Price Stabiliza- 
tion may issue an order fixing his cetling 
prices. Any cetling price fixed in this 
manner will be In line with ceiling prices 
generally established by this regulation. 
The order fixing the celling price may 
apply to all deliveries or transfers com- 
pleted prior to the date of issuance of 
the order. The issuance of such an order 
will not relieve the seller of his obliga- 
tion to comply with the requirements 
of this regulation or of the various pen- 
alties for failure to do so. 


Sec. 11. Evasions. Any means or de- 
vice which results in obtaining indirectly 

high rice than [gs permitted by this 
Snare or in concealing or falsely 
representing information as to which 
this regulation requires records to be 
kept, is a violation of this regulation. 
This prohibition includes, but is not iim- 
ited to, means or devices making use of 
commissions, services, oross-Sales, trans- 
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jon arrangements, premiums, dis- 
_. special privileges, up-grading. 
_ agreements, and trade under- 
“ngs, as well as the omission from 
s of true data or the inclusion in 
‘is of false data. 


: 12. Definitions. This ceiling 
,regulation and the terms which 
ir im it shall be construed in the 


‘Ing manner, unless 


unless__otherwise 
‘y required by the context. 
(| Agricultural container. This 
-is defined in section 1 of this 
zition. 

Dealer. This term means a per- 
rho has facilities to store, repair, re- 
ition or rebuild agricultural con- 
fs and who purchases them from 

rs for resale. 

Delivered. A commodity shall 
‘emed to have been delivered if it 
sleceived by the purchaser or by any 
br, including a carrier owned or con- 
4 the seller, for shipment to the 


i Tr. 


l 
; 


(d) Office of Price Stabilization. This 
term means the Director of Price Stabili- 
zation and also applies to any official 
(including officials of regional or district 
offices) to whom the Director of Price 
Stabilization delegates a function, power 
or authority referred to in this regula- 
tion. 

(e) Person. This term includes any 
individual, corporation, partnership, as- 
sociation or any other organized group of 
persons or legal successors Or represent- 
atives of the foregoing, and the United 
States or any other Government or their 
political subdivisions or agencies. 

(f) Records. This term means books 
of accounts, sales lists, sales slips, orders, 
vouchers, contracts, receipts, invoices, 
bills of lading and other papers and doc- 
uments. 

(g) Retailer. This term means a per- 
son who purchases fresh, canned or 
dried fruits, veegtables, or other farm 
products in agricultural containers, 
empties the contents, and thereafter Sells 
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the cuntalners. It includes, but is not 
limited to, grocery stores, canneries, res- 
taurants, hotels, markets and institu- 
tions. It does not include Army and 
Navy establishments. 

(h) Sell. This term includes sell, 
supply, dispose, barter, exchange, trans~- 
fer and deliver, and also contracts and 
offers to do any of the foregoing. The 
term “buy” and ‘“‘purchase” shal] be con- 
strued accordingly. 

(i) You. The pronoun “you” as used 
in this regulation means retailers and 
dealers subject to this regulation. 


Effective date. The effective date of 
this regulation is May 5, 1952. 


Nore. The reporting and record-keeping 
requirements of this regulation have been 
approved by the Bureau of the Budget in 
accordance with the Federal Reports Act of 
1942. 


ELLis ARNALL, 
Director of Price Stabilization. 


APRIL 29, 1952. 


CONT. 
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(Testimony of Frank Alvarado.) 
The Court: Now, will you read the question? 
(Question read.) 

The Witness: Yes, sir. 

Q. (By Mr. Dooley): Are you familiar with the 
uses to which those types of containers are put? 

me Yes, SIT. 

Q. Will you tell the court just what uses, to 
what uses these containers are put? 

Mr. Campbell: Objected to as calling for a con- 
clusion of this witness, no proper foundation laid 
for this type of testimony. 

The Court: Overruled. 

The Witness: For produce. 

Q. (By Mr. Dooley): Will you explain just what 
you mean by produce? 

A. Fruit and vegetables. 

The Court: You mean they are containers for 
fruits and vegetables? 

The Witness: Yes, sir. 

Q. (By Mr. Dooley): And to whom are those 
containers sold? [13] 

The Witness: Well, we sel]l—— 

Mr. Campbell: Just a minute. I am going to ob- 
ject to that. What containers are you referring to? 

The Court: Sustained as to whom. You might 
ask to whom he sells the containers. That is within 
his knowledge. 

Q. (By Mr. Dooley): To whom do you sell the 
eontainers ? A. We sell 

Mr. Campbell: Objected to as immaterial, what 
he sells to. 
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The Court: Overruled. 

The Witness: We sell to growers largely. 

The Court: Are you in the wholesale or retail 
business ? 

The Witness: Wholesale. 

The Court: And you sell in wholesale lots to 
growers ? 

The Witness: To growers, yes. 

Q. (By Mr. Dooley): What do they do with 
these containers, if you know? 

Mr. Campbell: Objected to, immaterial, calling 
for a eonelusion of the witness. 

The Court: Overruled. If you know how they use 
them, tell us. 

The Witness: Produce. They put produce back 
in to bring them to the market. 

Q. (By Mr. Dooley): You have testified that 
you have been in this business since 1936, I believe. 

ww, Wes, sir. 

@. Is there any other use you have seen these 
containers put to, types of containers in CPR 142, 
other than you have testified ? 

Mr. Campbell: Same objection, immaterial, in- 
competent. 

The Court: Overruled. 

The Witness: Well, there is a very small per- 
eentage my company sells for other uses. It would 
be hardly worth mentioning. 

The Court: Do you sell any for any other use 
at val? 
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The Witness: I don’t know offhand. A very 
small amount, if any at all. 

The Court: My understanding is vou sell in 
wholesale lots to the growers. 

The Witness: Yes, your Honor. 

Q. (By Mr. Dooley): What do these growers 
do with the containers ? 

A. Well, we sell to them to put produce back in 
to bring to the market, and I believe that is what 
they do with them. 

Mr. Dooley: No further questions. 

The Court: Any cross examination ? 

Mr. Campbell: No questions. 

The Court: You may step down. 


(Witness excused.) [15] 


My. Dooley: Your Honor, I believe it will be 
necessary to eall each of the defendants under 
43()). 

The Court: Well, you can call one of the defend- 
ants and it may be after one of the defendants has 
testified we ean get a stipulation that the other 
defendants will, if called, give substantially the 
same testimony. Have you got one in mind that you 
would lke to call? 

Mr. Dooley: Let’s take the No. 1 defendant, Mr. 
Dix. 

The Court: All right. 

Mr. Doolev: Mr. Dix, will you take the stand? 
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BENJAMIN DIX 

one of the defendants herein, having been first duly 
sworn, was called as a witness under Rule 43(b) 
and testified as follows: 

The Clerk: State your name, sir. 

The Witness: Benjamin Dix. 

Mr. Campbell: This witness is being ealled pur- 
suant to 43(b). 

Mr. Dooley: Yes. 


Direct Examination 
Q. (By Mr. Dooley): Mr. Dix, you are with the 
Dix Box Company, are you not? [16] 
A. Right. 
Q. Where is that company located? 
A. 1023 East 14th Street, Los Angeles. 


Q. Is that in California? A. California. 

Q. You are a partner in that company, are you 
not? A. Right. 

@. And you sell wooden agricultural containers, 
do you not? A. Right. 


The Court: Do you sell anything other than 
agricultural containers ? 

The Witness: We sell—the containers we sell 
were originally derived from agriculture. 

Mr. Campbell: May I have that answer read? 

(Answer read.) 

The Court: Do you sell them wholesale or retail? 

The Witness: Wholesale. 

The Court: To whom do you sell them, usually ? 

The Witness: Well, we are not particular. We 
will sell them to anybody that has got money to 
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pay for them, truckers, farmers, to a wholesaler, 
to a fellow that wants to put shelves on his wall. 

The Court: Do you sell them to anybody for any 
purpose ? 

The Witness: Yes. [17] 

Q. (By Mr. Dooley): I show you Plaintifi’s 
Exhibit No. 1 in evidence and eall your attention to 
Section 2 of this exhibit and ask you if the types of 
containers enumerated thereon are the types of con- 
tainers sold by your company. 

A. Specifically sold? 

@. Does your company sell any or all of hia 
types of containers? 

A. Well, can we go a little further with that? 
Sell them on the basis that these are outlined here? 

The Court: No, that is not the question. Just 
containers. Do you deal in that kind of containers? 

The Witness: Yes, we do. 

The Court: You buy them and sell them? 

The Witness: Yes, your Honor. 

Q. (By Mr. Dooley): To whom do you sell these 
containers principally ? 

A. Well, like I said before, to anybody that will 
pay for them. 

Q. How long have you been in the business? 

A. Since 1947 in California. 

Q. 1947. Isn’t it true that you sell them to grow- 
ers? A. They are part of our customers. 

@. What part would you say? 

A. That would be hard to say right now. 

The Court: May I ask a question of this witness? 
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Mr. Dooley: Certainly. 

The Court: When a party comes up to buy con- 
tainers, do you say, “Are you a grower or trucker 
or a businessman ?” 

The Witness: No, I don’t, your Honor. A man 
comes in and wants to buy some lugs. I don’t par- 
ticularly care what he uses them for. If he wants 
to buy some of those Ings 

The Court: Do you require them to give a state- 
ment of the business they are in? 

The Witness: No, sir. 

The Court: Or what they are going to use the 
lugs for or the containers? 

The Witness: No, sir, we don’t. 

Q. (By Mr. Dooley): You have been in this 
business since 1947. Do you know who your cus- 
tomers are? A. A good part, yes. 

Q. Do you know whether your customers are 
erowers, packers, or wholesalers? 

A. Thev would be a combination. 

Q. Do you know what business the packers are in? 

A. Packers—it is an involved business. One man 
ean buy boxes and then turn around and sell 
them 

@. Will you answer the question ? 

Mr. Campbell: Let him answer the question. 

The Court: Read the question. 

(Question read.) [19] 

The Court: You can answer that yes or no. Well, 
Ict’s start all over again. Let me ask this witness 
a question or two. 
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Mr. Dooley: Certainly. 

The Court: Do you sell them to other whole- 
salers ? 

The Witness: Yes, sir. 

The Court: I understand vou are in the whole- 
sale business. 

The Witness: Yes, vour Honor. 

The Court: You do sell to other wholesalers? 

The Witness: Yes, vour Honor. 

The Court: Do you sell for cash or credit? 

The Witness: Both ways. 

The Court: Do vou keep any record to indicate 
the business the purchasers are in? 

The Witness: No, vour Honor. 

The Court: You have no control over the con- 
tainers after they leave your place of business? 

The Witness: No, your Honor. 

The Court: You sell them at your place of busi- 
ness? 

The Witness: Yes, yvour Honor. 

The Court: You load them onto a truek or con- 
vevanee of some kind and—— 

The Witness: And then it becomes their property. 

The Court: Do you know what happens to them 
after they [20] leave vour place? 

The Witness: No, vour Honor. 

Mr. Campbell: Might T state, vour Honor, so far 
as the names of the individuals or firms to whom he 
has sold, he has produced pursuant to subpoena all 
of the records and invoices with respect to sales 
during the period May 5, 1952, to January 31, 1953. 
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His records are here at the request of the United 
States Attorney. I wish the record to show he has 
so produced those records. 

The Court: The record may so show. Now, you 
make a sales slip on every sale, do you not? 

The Witness: Yes, your Honor. 

The Court: And you keep that in your records? 

The Witness: Yes, your Honor. 

The Court: It shows the name of the purchaser? 

The Witness: Yes, your Honor. 

The Court: Does it show his address? 

The Witness: Mostly not. 

The Court: Does it show his business? 

The Witness: No, sir. 

The Court: It shows the quantity ? 

The Witness: It shows the quantity. 

The Court: And it shows the price? 

The Witness: And the price. ' 

The Court: Does it show anything else? [21] 

The Witness: The date, the quantity, the price, 
and by whom they were transported. : 

The Court: Do you mean by that by whom they 
were actually transported or by whom they were 
sold ? 

The Witness: The name of the person, the name 
of the company that actually transported the mer- 
chandise, and the name of the individual that is 
gsoing to pay for the merchandise. In many cases we 
will sell them to a person who will never use them. 
Mostly it is that way. He will in turn distribute 
them to other people. 


| 
) 
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Q. (By Mr. Dooley): You stated you sold 

The Court: Mr. Dooley, may I ask another ques- 
tion here? 

Mr. Dooley: Yes, your Honor. 

The Court: Is the government interested at all 
in second-hand containers if they are not sold and 
used in agriculture? In other words, if a container 
was sold to somebody to carry coal in, for instanee, 
would the government have any control as to the 
price ? 

Mr. Dooley: The government would have control 
under any circumstances. This is a question that the 
defendant raised in his motion to dismiss. 

The Court: Don’t you pay any attention to what 
the defendants’ defenses are going to be. You pay 
attention to what your case is going to be. You 
establish your case and let the defendant establish 
his case. [22] 

Myr. Dooley: The government has to establish one 
of two things in this instance. It happens that we 
pleaded one. The government has to establish that 
the purchasers have not brought suit within 30 days 
from the date of purchase 

The Court: Well, that is a defense. If the de- 
fendants can show that any suit has been filed by 
the purchasers, it can be established by the defend- 
ants and the court will rule upon it. You don’t have 
to meet that issue at all. 

Mr. Dooley: No, your Honor. This is an alterna- 
tive. We have to establish one or the other. Or, if 
the court please, if the court permits his amend- 


48 United States of America vs. 


(Testimony of Benjamin Dix.) 

ment, and I think there is enough evidence in the 
stipulation to show they haven’t brought suit, so it 
wouldn’t be necessary 

The Court: That is out of the picture. I am not 
interested in that defense at all. It is a defense. 
They can plead it, if they want to, but the burden 
is upon them to establish it. 

Mr. Campbell: We do not take the position that 
is a defense, and we take the position under the 
statute that 18 a necessary prerequisite to the gov- 
ernment bringing suit. 

The Court: J disagree with you and I will over- 
rule your contention. 

Mr. Campbell: I understand. 

The Court: Here is what I am interested in. 
This regulation 142 was made to control the price 
of agricultural containers. [23] Supposing that 
agricultural containers were sold for other pur- 
poses? Does the regulation apply ? 

Mr. Dooley: Well, I think it does, your Honor. 

The Court: Where is your authority? Supposing 
that this defendant would sell 1,000 boxes to a 
manufacturing plant for the purpose of making bins 
for the keeping of bolts and nuts and serews, and 
so forth? Suppose he sold them 5 cents over the 
market? Could the government complain ? 

Mr. Dooley: I think it could. IT mean I think the 
defendant—I was going to ask the defendant a ques- 
tion. | think the defendant will state that most of 
the containers 

The Court: Let me see that Exhibit 1. It says 
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here this regulation establishes dollars and cents 
celling price for used wooden agricultural con- 
tainers sold in the area. It doesn’t say anything 
about the use. It doesn’t say anything about pui- 
chase. All it says is if the agricultural containers 
are sold. 

Mr. Dooley: Your Honor, that is in the statute 
we are trying to comply with, 2901(c) of 50 USCA 
Appendix. 

The Court: Let me ask the attorney for the de- 
fendanis, how are you going to get around this pro- 
vision that this concerns the agricultural containers 
sold? Does it make any difference what happens to 
them after they are sold? 

Mr. Campbell: The statute is clear and the regu- 
lation is clear that they are agricultural containers 
and that is all [24] it applies to. We admit we sold 
so many boxes of a certain description at a certain 
price in that period. 

The Court: This man deals in agricultural con- 
tainers. Do you deal in anything other than agricul- 
tural containers? 

The Witness: No, your Honor. 

The Court: So he sells agricultural containers. 

Mr. Campbell: But he doesn’t know the use they 
are put to. 

The Court: I don’t think the use makes any dif- 
ference. If it said “agricultural containers sold and 
used,” it would make a lot of difference, or if it said, 
“agricultural containers used in the area,” it would 
make a difference, but the regulation says “sold.” 
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Mr. Campbell: Are we possibly confusing terms? 
I think the term “agricultural container” refers to 
a container used for agricultural purposes. He is 
dealing in boxes. 

The Court: No. Your own witness has just testi- 
fied he doesn’t sell anything but agricultural con- 
tainers. 

Mr. Campbell: May I ask him a question on voir 
dire? 

The Court: Yes. 


Voir Dire Examination 


Q. (By Mr. Campbell): You say you sell agri- 
cultural containers. By that do you refer to certain 
types of boxes and crates and flats? [25] 

A. Yes. 

Q. Do you know yourself what use they are put 
to after they leave your yard? - 

A. We have no idea. 

Q. You don’t know whether the person purchas- 
ing them stores or packs or keeps agricultural 
products in them ? A. No idea at all. 

Q. You do know some of the boxes which you 
sell are sold for other than agricultural purposes ? 

A. Yes, I do. 

Q. As a matter of fact, some are sold in the 
poultry industry ? A. Definitely. 

Q. Quite a large number? 

Mr. Dooley: Your Honor, this should be gone 
into after the plaintiff finishes with the witness. 

The Court: This is on voir dire to find out what 
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is meant by the word “sold.” Suppose you have an 
orange crate. Everybody knows what an orange 
crate is. Suppose it is sold to a chicken man. Sup- 
pose this defendant knows it. However, he is selling 
an orange crate which is an agricultural box. 

Mr. Campbell: It is an agricultural box if used 
in the industry of agriculture. 

The Court: That isn’t what it says. 

Mr. Campbell: If you visit most of the mountain 
and seashore [26] cabins in Southern California, 
you will find the variety of uses for those boxes 
we term orange boxes, but they no longer retain 
their character as orange boxes except for the pur- 
pose of identification. 

The Court: It doesn’t make any difference. All 
that is necessary 1s to establish that they are wooden 
agricultural containers and they are sold. What 
happens to them after that, I don’t think makes any 
difference. This defendant has said he deals in agri- 
cultural containers, and he sells agricultural con- 
tainers. 

Mr. Campbell: The statute makes a distinction 
as to whether they are used in trade or business 
or not. 

The Court: Where does it make a distinction? 
What book have you got there? 

Mr. Campbell: Title 50 Appendix, Section 2109. 

The Court: Wait a minute. 50 Appendix, 2109? 

Mr. Campbell: That is the Defense Production 
Act of 1950. 
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The Court: Let me get my volume here and let 
me see what the statute says. 

Mr. Campbell: That is a section, your Honor, 
which provides the instances in which the govern- 
ment may proceed with a suit to collect alleged over- 
charges. 

The Court: Here is the situation we have got 
here. Is the government going to be required, not 
only to establish [27] not only that this defendant 
dealt in agricultural containers, sold agricultural 
containers, but is the government going to have to 
go one step further and prove they were used in 
agriculture ? 

Mr. Campbell: I believe so, and apparently the 
government believes so, also. 

The Court: You mean they will have to chase 
down every last one of these sales and determine 
whether or not they were used in agriculture? 

Myr. Dooly: The government says this, your 
Honor, that we have to prove the alternative, either 
that the purchasers haven’t brought suit within 50 
days, or they were purchased in the course of their 
trade or business. The defendants in their stipula- 
tion 

The Court: This defendant has just testified he 
sold them. He hasn’t testified he didn’t sell them 
in the course of his business. He sold merchandise. 
The thing I am interested in is whether or not you 
are going to have to establish that the merchandise 
that was sold was used in agriculture. 

Mr. Dooley: No. 
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The Court: Just a minute. I have got Section 
2109. 

Mr. Campbell: Section C, your Honor, recovery 
of overcharges by buyer. 

The Court: Where does it say anything about 
the use of the agricultural containers? [28] 

Mr. Campbell: The first sentence of C. 

The Court: If any person sells any materials or 
services and violates a regulation or order pre- 
seribing a ceiling or ceilings 

Mr. Campbell: The person who buys such ma- 
terial or service may within one year bring an 
action for the overcharge. 

The Court: That says people may bring an 


action. 

Atv. Campbell: Then if you will go down to the 
following two sentences, you will see the President 
as such only has the right to sue under the instance 
set forth in the statute. Aside from the statute, the 
President has no right as far as these defendants 
are concerned to institute an action in his own 
name or in the name of the United States. 

The Court: Have you got any cases that say 
that the government has to establish the fact that 
these boxes were used in agriculture ? 

Mr. Campbell: I have the authority which TI 
quoted to your Honor in my motion to dismiss 
where the point was raised that the government 
complaint was fatally defective by reason of failure 
to assert these prerequisites. In that case, however, 
the court found the saving language in the com- 
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plaint, the general allegation that the government 
had complied with all the regulations required, and 
therefore saved the complaint. However, it is in- 
dicative of the fact that without that saving lan- 
guage, which is not present in this ease, that the 
complaint [29] would have been found fatally de- 
fective. That is the only case I have found one way 
or the other on this matter of pleading, aside from 
the language set forth in the statute to which I 
have called your attention. 

The Court: I am going to hold it is only neces- 
sary for the government to establish the fact that 
the wooden agricultural containers were sold, and 
after they were sold and delivered, I am not in- 
terested in what happened to them. 

Mr. Campbell: May an exception be noted? 

The Court: You ean have an exception, and the 
government will have an exception also. 

Mr. Dooley: J would like then, your Honor, to 
amend the complaint as indicated in my opposition 
to defendant’s motion. 

The Court: Suppose you wait until the end of 
the evidence and then you can move to amend. You 
may have some more amendments you want to 
make. 

Mr. Dooley: May I finish with this witness? 

The Court: Yes. 


Direct Examination—(Resumed) 
Q. (By Mr. Dooley): You stated, Mr. Dix, you 
sold to growers, wholesalers and packers and so on? 
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A. Yes. 
Q. You also stated you have been in business 
since 1947? [30] A. That’s right. 


Q. Will you tell the court what packers do? 

The Court: If there is an objection to that, I 
will sustain the objection. It is immaterial. It 
doesn’t make any difference what the packers do 
with these boxes. The only question is, were they 
sold? Were they agricultural containers and were 
they sold? This witness says they are agricultural 
containers and they were sold. That is all. So in the 
absence of defendants objecting, I will object. The 
question is immaterial as far as I am concerned, 
in these cases. 

Mr. Dooley: No further questions, your Honor. 

The Court: Any questions? 

Mr. Campbell: No, your Honor. 

The Court: You may step down. 

(Witness excused.) 

The Court: Now, can we have a stipulation if 
all the rest of the defendants were called, that their 
testimony would be substantially the same relative 
to the dealing in agricultural boxes and selling to 
anybody that comes along? 

Mr. Campbell: We can so stipulate. 

Mr. Dooley: I won’t agree, because I didn’t get 
an opportunity to cross examine the witness on that. 

Mr. Campbell: He was your witness. 

The Court: You called him under the statute for 
cross [31] examination. 

Mr. Dooley: But the court said the question was 
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immaterial and the government takes exception to 
that very much for the simple reason if he testifies 
what the packers do, that they take these crates and 
put fruits and vegetables in them and ship them, 
the inference will follow that the packers purchased 
the containers in the course of their trade or busi- 
ness, and also if he testifies the growers do, the in- 
ference follows that they purchased them in the 
course of their trade or business. 

The Court: Mr. Dooley, assume that you are 
engaged in the business of dealing in second-hand 
agricultural containers. You have a place of busi- 
ness out here on Olympic Boulevard. You have a 
lot of boxes and containers on display. A fellow 
comes up and says, “I want to buy 1,000 potato 
erates. Have you got them?’ 

You say, “Yes.” 

“How much do you want for them?” 

You give him the price. 

He says, “Put them on the truck.” 

Do you say to him, “Oh, no, I can’t put them on 
the truck. I want to know what you use these for, 
where you are going to take them’? 

Mr. Dooley: But Mr. Alvarado, the plaintiff’s 
first witness, is in the same business these defend- 
ants are in, and he [82] testified to what was done, 
who he sold to, and he said only a very slight per- 
centage could possibly be used for any other pur- 
pose but for fruits and vegetables. 

Mr. Campbell: That is his business. 

The Court: T have bought a lot of oranges and 
erapefruit in my time, and I have a lot of shelves 
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made of orange and grapefruit boxes. They make 
good shelves. 
Mr. Dooley: If your Honor please, may I recall 
the witness and ask him with regard to percentages ? 
The Court: Yes, you can recall the witness, if 
you want to. You don’t have to bring back your 
records, Mr. Dix, but just come back to the stand. 


BENJAMIN DIX 
one of the defendants herein, having been previ- 
ously duly sworn, resumed the stand and testified 
further as follows: 


Direct Examination 

Q. (By Mr. Dooley): You are a partner in this 
Dix Box Company, are you not? 

A. That’s right. 

Q. What percentage of your sales would you 
sav 1s made to packers? 

A. Ihave no way of knowing. 

Q. You don’t check your records? [33] 

A. No, sir, I don’t. 

Q. You are not familiar in any way with your 
customers ? 

A. I know who my customers are, but what they 
do with them, I have no way of knowing. 

Q. Do you know your largest customers? 

A. Yes, I know all my customers. 

@. What business are they engaged in? 

A. Well, primarily, my largest customers are 
in the business of hauling, he is in the trucking 
business. 
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Q. What do they do? 

A. He trucks boxes, he trucks merchandise, any- 
thing that somebody wants him to haul. 

Q. You will note from the types of containers 
that you looked at a few moments ago, it says 
peach trays, and so forth. Are you familiar with 
the purpose of those boxes? 

A. Not peach trays. We don’t sell them. 

Q. May I see Plaintiff’s Exhibit 1? Peach flats. 

A. There is no peach flat. We don’t sell a peach 
flat. We don’t distinguish them that way. 

Q. You stated a few moments ago you sold 
different types of containers. 

A. I said we sold some of the types. 


Q. Not all? A. Not all. 
Q. Do you sell avocado flats? [34] 
A. We do. 


Q. Are you familiar with the use of avocado 
flats? 

A. Iam familiar with what it was designed for. 

Q@. What was it designed for originally? 

A. Brand new, it was designed for avocados. 

Q@. When you get these containers used, what 
do you do with the boxes? 

A. We recondition them and sell them. 

Q. Do you sell tomato flats? 

A. Yes, we do. 

The Court: Can’t you stipulate that the con- 
tainers that were sold were originally used in ag- 
riculture ? | 

Mr. Campbell: I presume they were. 


Die Box Commetral: 59 


(Testimony of Benjamin Dix.) 

The Court: Do you handle any boxes and erates 
that were not originally designed for agricultural 
use ? 

Mr. Campbell: I will stipulate that they were 
all designed for agricultural use, yes, your Honor. 

The Witness: We do have exceptions. We will 
Sometimes sell fish boxes. 

The Court: You handle fish boxes, too? 

The Witness: Yes, if somebody will sell and at 
a price we can afford to buy at, we buy them. 

The Court: Is there a ceiling on fish boxes? 

Mr. Dooley: Well, there may have been, your 
Honor, but it is not covered by the Regulation 142. 

The Court: Do you ever get any boxes, second- 
hand boxes as far as traveling from place to place, 
but were never used ? 

The Witness: Do we ever get boxes that were 
never used? 

The Court: Never used. 

The Witness: We have on occasion, yes, your 
Honor. 

The Court: I assume these purchasers will get 
boxes that were never used. They were designed 
for agricultural use and yet for some reason they 
get into a warehouse somewhere and were never 
used and then they are sold to a second-hand box 
place. I think the stipulation is that the merchan- 
dise that was handled by this defendant and the 
rest of these defendants was originally designed 
for agricultural use? 
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Mr. Campbell: Yes, with the exception of fish 
boxes. 

The Court: Yes. 

Mr. Campbell: Generally speaking, their busi- 
ness was handling used containers designed for ag- 
ricultural uses. 

Q. (By Mr. Dooley): And the picture of the 
situation is this. Those boxes travel in a cyele and 
the retailers sell them to the dealers, the dealers 
recondition them, and sell them back to the farmer 
or packer and they fill them up again with fruits 
and vegetables and sell them to the retailers, isn’t 
that true? A. J didn’t follow you. 

Q. Didn’t those used agricultural containers 
travel in a cycle? You sold them to the farmers, 
wholesalers, packers, [386] and the packers sold to 
the retailers, grocery stores, markets, and so forth, 
and the grocery stores and markets sold them back 
to vou and you reconditioned them and sold them 
again ? A. It didn’t follow that cycle. 

@. How did it function? 

A. It is a very complicated affair. It could be 
a hundred ways. 

@. Enumerate them. 

A. Well, the packer wouldn’t sell to the re- 
tailer. 

The Court: Let’s assume that the manufacturer 
manufactures a lot of these boxes for agricultural 
use. He sells them to wholesalers somewhere or to 
a packer or to a large farm, puts them into trade. 

The Witness: That could be one of the methods. 
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The Court: Then they are filled with agricul- 
tural products, and after they are filled with agri- 
cultural products, they probably go to a whole- 
saler and the wholesaler sells them back to the 
retailer. 

The Witness: That would be one method. 

The Court: The retailer sells to the general 
public, and when he gets through, he has an empty 
agricultural container. He takes the container and 
sells it to a box company, isn’t that right? 

The Witness: ‘That is one of the methods. 

The Court: And then the box company recon- 
ditions them [37] and puts them back into where 
it can be used again and filled with agricultural 
products, and it will gradually come back to the 
store and be emptied of the agricultural product. 

The Witness: That is one of the methods. 

The Court: What other method is there? 

The Witness: We will sell boxes to one man and 
he will turn around and sell them to another man, 
who will turn around and sell them to a third or 
fourth party. 

The Court: That is true, but it eventually comes 
back to the agricultural field where it is filled with 
produce? 

The Witness: At least part of it. 

The Court: At least part of it. 

The Witness: At least part of it. 

The Court: There is always a mortality, isn’t 
there, just from being banged up and destroyed? 

Iie WV iiness:. Yes. 
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The Court: All right. 
Mr. Dooley: No further questions. 


(Witness withdrawn.) 


The Court: Mr. Dooley, are you willing to accept 
the stipulation that all of these defendants will 
testify substantially the same as the witness who 
has left the stand? 

Mr. Dooley: I would like to call one more of 
the defendants, your Honor. [38] 

The Court: Well, it is pretty near 11:00 o’clock. 
Before you call the next witness, we will take our 
morning recess. 

Mr. Campbell: Maybe Mr. Dooley can indicate 
who is the next victim. 

Mr. Dooley: I prefer not to, your Honor. 

The Court: We will recess until 5 minutes after 
11:00. 

(Recess. ) 


Mr. Dooley: Your Honor, Mr. Alvarado has an 
appointment and I wonder if your Honor intends 
to recall him. 

Mr. Campbell: I have no objection to letting 
him go. 

Mr. Dooley: Then may the witness be excused ? 

The Court: He may be excused. 

Mr. Dooley: Thank you. 

The Court: Call your next witness. 

Mr. Dooley: The plaintiff calls David Savetnick. 
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DAVID SAVETNICK 

called as a witness herein under Rule 43(b), having 
been first duly sworn, was examined and testified 
as follows: 

The Clerk: Wi4ull you please state your name? 

The Witness: David Savetnick. 

The Clerk: Spell the last name. 

The Witness: S-a-v-e-t-n-i-e-k. [39] 


Direct Examination 
Q. (By Mr. Dooley): Mr. Savetnick, you are 
with the Produce Box and Crate Company, are 
you not? Ave Y es, sir 
@. Where is that located? 
A. 767 Ceres Avenue, Los Angeles, California. 
Q. You are the owner of that company, are you 
not? A. Yes, sir. 
Q. How long have you been in the business? 
A. About 10 years. 
@. About 10 years? A. Yes, sir. 
Q. What is your business? 
A. Produce containers. 
The Court: That is, you sell second-hand? 
The Witness: Yes, sir. 
The Court: Do you sell any new? 
The Witness: Not likely. 
Mr. Campbell: I can’t hear you. 
The Witness: No, sir, just used. 
Q. (By Mr. Dooley): Is it not true, Mr. Savet- 
_ nick, that your principal purchasers are growers, 
_ packers and wholesalers ? 
| A. Yes, sir, with some exceptions. [40] 


| 
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Q. What percentage are the exceptions? 

A. Well, it is difficult to state exactly. 

Q. What would you say? 

A. Oh, sometimes it varies. Maybe 5, maybe 10, 
maybe less, maybe more. It is rather difficult to be 
specific. 

The Court: What is the exception? 

The Witness: For instance, your Honor, at cer- 
tain times I sell boxes to a man that has a book 
shop and he uses those boxes for shelves. At other 
times we sell them to poultry people. Those are 
the exceptions, your Honor. 

Q@. (By Mr. Dooley): But you always sell to 
persons in business, is that correct? 

A. Yes, sir. 

@. You don’t sell to any other persons other 
than those in business? 

A. Other than what I stated, with some excep- 
tions. We sell to other people. If a man comes in 
and wants to buy a certain amount of boxes legiti- 
mately, I wouldn’t think of refusing to sell those 
boxes. 

Q. You sell them in wholesale lots, do you not? 

A. Yes, sir. 

@. You stated that generally at least 85 per 
cent of your boxes are sold to wholesalers, growers 
and packers. An Vieseasii 

Q. What do wholesalers do, Mr. Savetnick? [41] 

The Court: Just a minute. Are you asking what 
the wholesalers do who sell boxes? 

Mr. Doolev: No, who purchase hoxes. 
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Mr. Campbell: That is objected to as calling 
for a conclusion. 

The Court: Sustained. He can testify to what 
he does. He may be able to testify as to what whole- 
salers do when they sell second-hand containers, 
but when he steps out of the picture and says what 
other wholesalers do, he is not qualified to testify. 

Mr. Dooley: If your Honor please, may I lay 
a foundation? 

The Court: Yes. 

Q. (By Mr. Dooley): You stated you have been 
in the business about 10 vears, did you not? 

pee Yes, Sir. 

Q. Are you familiar with the industry? 

A. Yes, sir, as far as my knowledge allows me. 

The Court: Mr. Witness, will you take your 
hand down from your mouth and speak up loudly 
so we can hear you? 

The Witness: Yes, sir. 

Q. (By Mr. Dooley): You are familiar with 
the industry? ieee Yes, sit 

Q. Do you know generally what kind of busi- 
ness packers, wholesalers and growers are in? 

Mr. Campbell: That is objected to. [42] 

The Court: Maybe I ean get a stipulation from 
the opposing side. I think the opposing side will 
stipulate that certain boxes and containers are used 
on the farms by agriculture for the containing of 
agricultural products. I think opposing counsel 
will stipulate that there are certain packing com- 
panies or packing sheds that pack agricultural 
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products, and that these packing sheds or packers 
use containers to put agricultural products in. 

Will you stipulate that? 

Mr. Campbell: Yes, I will stipulate that. 

Mr. Dooley: No further questions, your Honor. 

Mr. Campbell: No questions. 

The Court: You may step down. 

(Witness excused.) 

Mr. Dooley: Now, your Honor 

The Court: Before we go any further, I want 
counsel to stipulate that if all defendants in this 
case were called to testify, they would testify sub- 
stantially the same as the two who have already 
testified. 

Mr. Campbell: So stipulated. 

The Court: That is, they are engaged in the 
business of selling wholesale second-hand agricul- 
tural products, that they sell to parties who come 
to a place of business to buy, and that they deliver 
their products to the truckers, they don’t [43] de- 
liver their products by themselves, but they de- 
liver the produets at their place of business. 

Mr. Campbell: With one exception, your Honor. 
Your Honor stated they do not deliver merchan- 
dise themselves. That is not true in all instances. 

The Court: Do some of them? 

Mr. Campbell: Yes. Some of the boxes listed im 
the complaint are listed as having been delivered 
and allowances made in some instanees for the de- 
livery of the boxes, but I will gladly stipulate that 
the other witnesses will testify that they are in the 
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business of purchasing, reconditioning where neces- 
sary, and re-selling boxes or containers used in the 
pursuits of agriculture. 

The Court: All right. Mr. Dooley, I want you 
to stipulate that the boxes are sold to anybody that 
comes around, that there is no inquiry made by the 
seller as to the use the boxes are going to be put 
to, and the sellers do not know what uses the boxes 
are put to after they leave their place of business. 

Mr. Dooley: I will have to refrain, your Honor, 
from stipulating that. I will stipulate as the last 
witness testified. 

The Court: I think it is immaterial. 

Mr. Dooley: I honestly don’t believe, your Honor, 
that they don’t know. The question I asked as to 
what the packers [44] do, this last witness testified 
only 5 or 10 or maybe a little more percentage of 
his boxes were not sold to packers, growers and 
wholesalers. I honestly can’t say that they have 
dealt for 10 years in that particular business and 
have no idea as to what packers, wholesalers and 
growers do. 

Mr. Campbell: I will stipulate packers, growers 
and wholesalers of agricultural products produce, 
pack and ship and sell agricultural products. 

Mr. Dooley: And will you also stipulate, as the 
last witness testified, that only between 5 or 10 or 
maybe a little more percentage of all containers 
were not sold—— 

Mr. Campbell: I cannot stipulate to that. I 
don’t know the percentage of each one of them. 
They are selling to those who are engaged in the 
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business of packing, growing and wholesaling, but 
they don’t know what actual use the boxes are put 
to after they leave their yard. 

Mr. Dooley: I can’t stipulate that they don’t 
know the use. 

The Court: Mr. Dooley, how would they know 
unless they followed the boxes themselves? They 
know, I suppose, if they sell to a packing house, 
they assume that the containers are going to be 
used by that packing house in which to put agri- 
cultural products. They don’t know it unless they 
follow the boxes and see them being used. 

Mr. Dooley: I will stipulate to this. They may 
not know [45] in any specific instance, but they 
know generally what boxes are used for by packers. 

The Court: If you go down to an automobile 
concern and buy an automobile, the automobile con- 
cern will deliver the automobile. Can they testify 
as to what use you put that automobile to unless 
they go out and follow the automobile and see it 
used ? 

Myr. Dooley: No, not in a specific instance. The 
difficulty in proving a particular point like that, 
I was proving what was generally done in the in- 
dustry, who they principally sold to. The stipula- 
tion contended that they principally sell to packers, 
wholesalers and growers. 

The Court: Myr. Dooley, I don’t want to restrict 
you in any way in proving your case. So you ean 
eall vour next witness. 

Mr. Dooley: It will be rather repetitious. It 
will be the same witnesses on the same points. 
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The Court: You have got a stipulation all these 
defendants will testify substantially the same way. 

Mr. Dooley: As the last defendant, and I will 
accept that stipulation. 

Mr. Campbell: I will stipulate they will all 
testify substantially the same as these two wit- 
nesses. 

Mr. Dooley: The last witness? 

Mr. Campbell: In other words, they sell to who- 
ever comes [46] in. Generally speaking, they know 
these people as being in the business, growing, pack- 
ing and wholesaling vegetables. What use the boxes 
are put to after they leave their place, they have 
no way of knowing. Like this last man, he sells 
to a book dealer and he knows they aren’t going 
into agricultural use. 

Mr. Dooley: I will stipulate they don’t know in 
any specific instance definitely, but they know gen- 
erally that they sell to packers, wholesalers and 
erowers. | 

Mr. Campbell: I think our general stipulation 
covers that. The others are really substantially the 
same as these two gentlemen. 

The Court: Mr. Dooley, if you are not willing 
to accept that stipulation, call your next witness. 
We have got two davs, but I will insist the case be 
completed tomorrow. If you want to call another 
one of these defendants, call him. 

Mr. Dooley: J will try one more, your Honor. 

The Court: All right. Which one do you want 
to try now? 

Mr. Dooley: I will call Mr. Simonian. 
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Mr. Campbell: Also under 48(b) ? 
Mr. Dooley: Yes. [47] 


HARRY SIMONIAN 
one of the defendants herein, called as a witness by 
the government under Rule 43(b), having been first 
duly sworn, was examined and testified as follows: 

The Clerk: Your name, sir? 

The Witness: Harry Simonian. 

The Clerk: Please spell your last name. 

The Witness: S-i-m-o-n-i-a-n. 

The Court: You will have to speak up so we 
can hear you. 

Mr. Campbell: May the record show this wit- 
ness, as well as the last witness called, Mr. Savet- 
nick, have produced here the records of their sales 
of boxes for the period May 5, 1952, to January 31, 
1953, as required by the United States Attorney. 

The Court: The record may so show. 

Mr. Campbell: Do you have those records with 
you, Mr. Simonian? 

The Witness: Yes. 

Mr. Dooley: Do you have them on the stand? 

The Court: Are you going to ask him about his 
records? 

Mr. Dooley: It slipped my mind, your Honor. 
I intended to cross examine on those records. If 
your Honor please, | may recall the other two. 

The Court: I don’t think I am going to allow 
you to go through these records in court. You have 
had plenty of opportunity on discovery to deter- 
mine what these records are. If you [48] have got 
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some notice here of some of these records you want 
to look at, all right, but just to say generally, no. 
You go ahead and examine this witness. 

Mr. Dooley: All right, your Honor. 

The Court: This is cross examination. You can 
ask him about any specific bit of evidence he has 
got here, but I am not going to let you go on a 
fishing expedition. If you have got something def- 
inite, all right. 

Mr. Campbell: For the record, your Honor, may 
I state that the witness has produced here a small 
suitcase full of records which contain for the pe- 
riod indicated both statements and invoices pur- 
porting to show the sale of boxes, to whom sold, 
the quantities of each box sold on the given date, 
and the type of box. 

The Court: May IT ask this witness a question? 

Mr. Campbell: Certainly. 

The Court: Do these records show what pur- 
pose the boxes were going to be used for? 

The Witness: Yes, sir. 

The Court: That is shown? 

Mr. Campbell: JT don’t think he understood your 
question. 

The Court: These records you have show the 
name to whom the boxes were sold? 

The Witness: Yes, sir. 

The Comt: Do they show what use the boxes 
were to be [49] put to? 

The Witness: I don’t know. I didn’t take the 
boxes. I don’t know what he put in them. 
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The Court: Do you know what goes into the 
boxes after you sell them? 

The Witness: I don’t know. They go to a farmer. 

The Court: But you don’t know what goes into 
the boxes? 

The Witness: I don’t know what is going into 
the boxes, fruit and vegetables. 

The Court: Do you sell to farmers? 

The Witness: I sell farmers. 

The Court: You can cross examine, if you want. 


Direct Examination 
Q. (By Mr. Dooley): Mr. Simonian, you are 
with the Simonian Crate Company, are you not? 


Yes, sir. 

Where is that? A. 836 Naomi. 
Is that in Los Angeles, California? 
Yes, sir. 


How long have you been in that business? 
IT started 1936. 
How long have you been in that business? 
I start 1936 in business. 
Are you familiar with the use to which the 
eontainers which you sell are put? 
Well, only boxes. I ean’t understand you. 
Mr. Campbell: You will have to keep your voice 
Wp. de "amet hear your 
The Witness: What did he sav? T don’t know. 
The Court: He has already testified he sold 
them to farmers for agricultural products to be put 
in them. 
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Mr. Dooley: I am sorry, your Honor. 
Q. That refers to all the boxes that you sell? 
premeees, all boxes. 
Mz. Dooley: No further questions. 


Mz. Campbell: May I ask one or two questions, 
vour Honor? 
The Court: Yes. 


Cross Examination 
Q. (By Mr. Campbell): Mr. Simonian, I no- 
ticed in looking at the records you produced here, 
you sell some boxes to other box companies? 
A. Sometimes, yes. 
Q. ‘That is indicated by the records you have 


here, isn’t that correct? A. Yes. [51] 
@. You don’t sell entirely to farmers? 
u “No. 


@. As a matter of fact, other than what these 
people buying from you tell you about it, do you 
know what they do with the boxes after they leave 
your place? 

A. Well, take them to the farmer and put in 
the fruits and vegetables. 

Q. Do you know that? A. Yes. 

Q. Do you go there and see the boxes? 

A. I don’t go. I don’t know what they put 
them in. 

Q. You don’t know what? 

A. They take them to the truck and load them 
up and take them to the farmer. 


74 United States of America vs. 


(Testimony of Harry Simonian.) 

Q. That is the last you see of the boxes, when 
they are loaded up at your place of business? 

A. Yes. 

Q. In some instances, you deliver the boxes to 
the purchasers direct? 

A. Sometimes I deliver to farmer, you know, 
and then I know what he is going to put in, the 
fruit. 

Q. But you don’t see this fruit there? 

A. I don’t see. 

@. You don’t know what the other box com- 
panies do with the boxes they buy? [52] 

A. The same thing. 

Q. They take them away from your yard and 
that is the last you see of the boxes? 


A. Yes. 
@. Any knowledge you have on that is what you 
guess they do, isn’t 1t? A. . Yes. 


Mr. Campbell: That’s all. 


Redirect Examination 

Q. (By Mr. Dooley): Mz. Simonian, you are 
relatively sure from your experience in the field 
that they do put fruits and vegetables in them? 

Mr. Campbell: Objected to as argumentative. 

The Court: Sustained. 

In one of these you have A-1 Stores. What is 
that? 

The Witness: That is a produce market. 

The Court: A produce market? 

The Witness: In Los Angeles. 
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The Court: You sell some boxes to markets? 

The Witness: I sell them over there because 
sometimes his boxes broke and he take mine and 
put them in, some parts come out, broken inside, 
and he take my stock and put in some stuff. [53] 

Mr. Campbell: May I ask one question to clarify 
that last? 

The Court: Yes. 

Mr. Campbell: That store is a wholesale seller 
in the produce market here? 

The Witness: Yes. 

Mr. Campbell: Is that correct? 

The Witness: Yes. 

Mr. Campbell: They are a wholesaler down in 
the produce market? 

The Witness: Yes. 

The Court: I notice you have got another market, 
Market Town No. 2. 

The Witness: I buy merchandise, I think, from 
over there. 

The Court: You buy some? 

The Witness: I don’t know which one is it? Is 
it Market Town in Los Angeles? 

The Court: I notice another, James Ming Pro- 
duce Company. 

The Witness: The man got produce. He bring 
his merchandise from the farmer and his boxes 
not in good condition and he take mine and put 
the merchandise in my boxes. 

The Court: I notice another account, California 
Crate Company. 
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The Witness: Well, he is a company, too, lke 
me. He buys them from us. [54] 

The Court: He is another wholesaler? 

The Witness: Yes. He sell them to somebody 
else. 

The Court: Then you don’t sell exclusively to 
farmers ? 

The Witness: I sell farmers, too. 

The Court: Farmers, wholesale companies, pro- 
duce companies ? 

The Witness: Yes. 

The Court: All right. 

Mr. Dooley: One question, if I may. 

The Court: Yes. 

Q. (By Mr. Dooley): Then all the persons that 
you sell to are in business, are they not? 

A. Well, some. Mostly go to farmer. 

@. In business or farmers ?: 

A. Some produce, you know, sometimes he comes 
over there and his boxes broke and he picks up 
two or three boxes, 10 boxes, and take them over 
there and put his merchandise in them, in the good 
boxes. 

Mr. Dooley: I did not catch the answer to the 
last question. Will you please read the answer? 

(Answer read.) 

Q. (By Mr. Dooley): All the persons to whom 
you sell in business are in farming? 

~ Yes 

Mr. Dooley: That’s all. [55] 

Mr. Campbell: Just a question. 
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(he Court: All right. 


Recross Examination 

Q. (By Mr. Campbell): Mr. Simonian, this 
Market Town you refer to, that is a retail market, 
isn’t it? A. Yes. 

Q. Where they sell groceries and produce and 
other things? A. Yes. 

Q. Isn’t it a fact that you both buy used boxes 
from and sell reconditioned boxes to them? 

A. Yes. I buy empty boxes, yes. 

Q. You both buy from them—— A. Yes. 

Q. and you also sell reconditioned boxes 
back to them, isn’t that right? A. Yes. 

Q. Isn’t it a fact, to your knowledge, Mr. Simo- 
nian, that the Market Town gives some of these 
boxes away to their customers to take their gro- 
ceries away? When you go in and buy a large lot 
of groceries, they use some of these boxes so you 
ean carry your groceries home? 


A. I buy Market Town merchandise, empty 
boxes. I bring [56] them to my yard for repairing 
and sell to farmers. 

Q. Did you know that the Market Town gives 
their customers wooden boxes? A. Yes. 

Q. And some of those are the boxes you sold 
them ? A. Right. 

Mr. Campbell: That is what I understood. That’s 
all. 

Mr. Dooley: No further questions. 


78 United States of America vs. 


(Testimony of Harry Simonian.) 

Mr. Campbell: You ean step down. 

(Witness excused.) 

Mr. Dooley: The plaintiff is willing to stipulate 
all the defendants would testify substantially as 
the first three witnesses who testified. 

Mr. Campbell: We keep broadening this out. | 

I wasn’t able to understand all the testimony, un- 
fortunately, that this witness gave. I renew my 
stipulation. 
_ The Court: Well, this witness testified he is in 
the business and he sold, he said he sold exclusively 
to farmers, but the facet of the matter is he sells 
not only to farmers, but to other people in the 
same kind of business, and to a crate company here. 
He sells, like the rest of these people do, to any- 
body that comes along. 

Mr. Campbell: That’s right. I will stipulate they 
sell to anybody that comes along. They are in the 
business of handling [57] containers which are ordi- 
narily used in agricultural pursuits and the ma- 
jority of their sales are made to people they believe 
are engaged in agricultural pursuits. 

Mr. Dooley: If we just stipulate they will tes- 
tify essentially the same as the first three wit- 
nesses 

The Court: All right, let it go at that, If you 
want to bring in any others to testify contrary, 
you can. 

Mr. Campbell: All right. I will so stipulate. 

he Court: Allich: 

Mr. Dooley: Your Honor, I believe CPR 142 is 
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already in evidence. The plaintiff asks the court to 
take judicial notice of the provisions of CPR 142 
As the court knows, judicial notice will be taken 
of price regulations and their contents. 

The Court: We have a stipulation that the de- 
fendants sold second-hand containers as set forth 
in the plaintiff’s complaint. 

Mr. Campbell: Sold the quantities and at the 
price. 

The Court: Yes. We also have a stipulation, dc 
we not, that the price charged is in excess of the 
price set forth in regulation 142? 

Mr. Campbell: No, your Honor. The stipulation 
as I intend it did not go that far because I have 
always held 142 is invalid and does not establish 
prices, and they are repugnant one to the other. 
The prices set forth in the column on [58] Ex- 
hibit A to the complaint are, I believe, and I will 
stipulate, subject to any change which might oecur, 
I mean any clerical error there might be, that the 
prices as set forth in Exhibit A are those set forth 
in the tabulated section part of 142. 

The Court: All right. That’s fair enough. I just 
want to be sure that the plaintiff is making a prima 
facie case. 

Mr. Campbell: I don’t want to get myself into 
stipulating 142 is valid. 

The Court: No. I understand your contention 
relative to 142. 

Mr. Campbell: Yes, sir. 

The Court: But I want to be sure that the plain- 
tiff is making a prima facie case, that’s all. 
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Mr. Dooley: That stipulation is accepted and 
the plaintiff rests. 

Mr. Campbell: May all motions be deferred to 
the end of all the evidence? 

The Court: Yes, and then we know what we are 
talking about. 

Mr. Campbell: Then we will proceed to take the 
evidence now, your Honor? 

The Court: All right. 

Mr. Campbell: Mr. Dix, will you take the stand ? 


BENJAMIN DIX 
called as a witness herein by and on behalf of the 
defendants, having been previously duly sworn, re- 
sumed the stand and testified further as follows: 


Direct Examination 

Q. (By Mr. Campbell): Just keep your voice 
up so that everybody can hear vou. Will you state 
again how long you have been engaged in the busi- 
ness of handling used boxes? 

A. Since 1947. 

Q. Your concern, the Dix Box Company, is a 
partnership ? A. Yes. 

Q. What is your exact position there? Are you 
the manager? 

A. You might say that, ves. 

Q@. Do von handle both the purchase of the 
boxes which are the subject of vour business and 
their sale? 

A. T have access to the purchasing. My brother 
actually does most of the purchasing. 
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Q. Do you handle the selling? 

A. TI handle the selling. 

Q. Do you supervise the keeping of the records 
and the other office procedures down there? 

a. hates rie lids 

Q. Let me ask you this. Generally speaking, 
where do you [60] acquire the boxes which are 
presently sold in vour business? 

A. We have chain stores that we—grocery stores 
that we buy from, and we have people that buy 
boxes and bring them into our yard and resell them 
to us. Where they get them, I don’t know. 

@. You have two types, I take it, of places 
where vou buy, either from people bringing them 
into your vard to sell them to you in quantity lots, 
er where you go out and buy them, or they are 
brought in to you by retail establishments with 
whom vou have some previous contacts, is that 
correct ? A. Yes, and from other dealers. 

Q@. And from other dealers? A. Yes. 

@. As necessary, or I presume where a dealer 
is overstocked with a certain type 

Er. Dooleve@e te object. Thiseis rather daading, 
your Honor. 

Mr. Campbell: I was trying to save time. 

The Court: It is leading, but we are interested 
in the facts here and it is preliminary. I will over- 
rule the objection. 

Mr. Campbell: Will you read where I was? 

(Record read.) 
Q. (By Mr. Campbell): 


with a certain type 
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of container, they often sell as between themselves, 
is that correct? [61] A. Yes. 


@. Let me ask you this, Mr. Dix. Approximately 
how many are there in Southern California engaged 
in this particular type of business? 

A. About 20 to 25. 

Q. Based on your experience, as a matter of 
fact, the Dix Box Company is one of the larger 
eoncerns in that business, is it not? 

A. I think so. 

Q. Approximately what percentage of the used 
box industry would you say is represented by the 
14 defendants who are here in these cases? 

A. The majority. 

Mr. Dooley: I object, irrelevant, your Honor. 
I don’t see the relevance. 

The Court: Overruled. 

Q. (By Mr. Campbell): Cowld you put it in 
segments of percentages? 

A. I would say about 95 per cent. 

Q. 95 per cent of the industry? A. Yes. 

@. You are acquainted, are you not, with Mr. 
Alvarado, who appeared on the stand ? 

A. Yes. 

Q. He testified, I believe, he operated the Al- 
varado [62] Box Company. Do you know of your 
own knowledge whether he operates in the purchase 
or acquisition of boxes, a company similar to those 
that the rest of you operate? 

A. I would say he is one that operates different 
than most everybody else. 
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Q. In what respect? 

A. Well, I don’t know whether he buys or gets 
his boxes on consignment from the Safeway Stores. 
His function is primarily to recondition and re- 
turn the containers to Safeway or to people that 
Safeway buy their produce from. The majority of 
his boxes is supposed to go back to Safeway cus- 
tomers. 

Q. In other words, based on your observation, 
his business is primarily with or on behalf of one 
customer, is that correct? A. Yes. 

Q@. I take it that the rest of you are dealing 
generally with—let me be more specific. In your 
own case, approximately how many sources of 
boxes that you are buying do you deal with? 
How many sources? 

Wes: 

How many different accounts? 

That you are buying from. 

Probably 15 or 20. 

Roughly, how many accounts do you have 
ae you are [63] selling to? 

A. Maybe 300. 

@. When you receive the boxes from the markets 
or establishments from which you obtain them, 
they are in varying degrees of condition, are they 
not? A. “Witat, is trie: 

Q. What do you do with those boxes, speaking 
generally now, to prepare them for resale? 

A. We recondition them so that they will be a 
sound container. 
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Q. What is embraced in the word ‘‘recondition” ? 

A. Well, where broken, we will replace the 
boards; where the nails are loose, we will replace 
the nails; where a mark is on there and we have a 
specific order from somebody to remove that mark, 
we will remove the mark. 

Q. Are you referring to brand marks that are 
on the boxes? A. Yes, and labels. 

Q. That is, either by a label or sometimes by 
being stamped or burned into the box, is that true? 

A. Yes. 

Mr. Dooley: I object as putting words in the 
witness’ mouth, your Honor. 

The Court: Overruled. 

Q. (By Mr. Campbell): Is that correct? [64] 

A. Wewethat is trie. 

@. What process do you use to remove the 
marks which are permanently affixed to the wood? 

A. We have a sanding machine and by rubbine 
the boxes against the revolving disk on the sanding 
machine, the mark comes off. 

@. In addition to the reconditioning which you 
have described by way of replacing broken parts 
of the boxes and your sanding, do you also do 
cleaning ? 

A. Cleaning? 

Q. Yes, by water or other liquids. 

A. No. 

Q. They are either sanded or left as is so far 
as cleaning is concerned ? 

A. Yes, unless there is refuse, old merchandise, 
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maybe some dust or some debris inside the boxes, 
and we will remove it by hand. 

Q. In preparing those boxes for resale, in addi- 
tion to any reconditioning which is required, and 
sanding which may be required, will you state 
whether or not on occasion it is necessary to do 
special work with relation to particular uses to 
which that box may be put? 

A. Yes. I mean a lug box probably has 100 
different uses and 100 different types of customers, 
so we will upon request of the customer furnish 
him a container that is especially [65] adapted for 
his use. 

@. What does that require, for example? 

A. Well, extra labor and extra material. 

®. Would it in some instances require special 
cleats? 

A. Special cleats, narrow cleats, wide cleats. 

Q. Special partitions within the boxes? 

A. Sometimes they have special slats on the 
outside, but I don’t think inside. 

Q. Now, generally speaking, before the Defense 
Production Act of 1950, that is the Office of Price 
Stabilization, came into existence, was it your ex- 
perience in the industrv that with respect to any 
given tvpe of container there existed what might 
be called a historical difference between the price 
at which you purchased these boxes before recon- 
ditioning and the price which you received on sell- 
ing? 
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Mr. Dooley: I object, your Honor. I can see no 
relation to the issue. 

The Court: How is this material? What are you 
trying to establish? I will take judicial knowledge 
that a fellow who is dealing in merchandise is sup- 
posed to sell for more than he pays for it. 

Mr. Campbell: Yes, your Honor, and it is deeper 
than that. I am leading up to the meetings which 
have previously been referred to with the OPS. 

The Court: You are leading up to the meet- 
ings? [66] 

Mr. Campbell: Yes. 

Mr. Dooley: I don’t see any relevancy. 

-The Court: Objection overruled. It may be rele- 
vant. I don’t know. You may make a motion to 
strike if it is not connected up. 

Q. (By Mr. Campbell): Will you answer? 

A. There has always been a definite difference. 

Q. Was that a difference in cents per container? 

A. Well, it would be cents and it would be per- 
centagewise, also. Not definitely percentagewise, but 
in relation of one figure to the other. 

Q. That would depend not only on the type of 
container, but the type service that was done, 
would it? A. Yes. 

Q. In addition to the services which you have 
previously described which are done in your in- 
dustry with respect to these containers, that is to 
say the repairing and sanding and cleaning where 
necessary by hand and the placing of special cleats 
or other matters in connection with those boxes, do 
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you also at a customer’s request place new labels 


on boxes? A. Definitely. 
Q. Was a price per container charged for that 
service ? A. Definitely. 


Q. Did you also, in connection with the services 
which you rendered, deliver boxes to the purchaser ? 
On occasion, yes. 

When required by the purchaser? 

Would you repeat the question ? 

Did you deliver boxes to the customer ? 
For the same prices? 

No. Did you make delivery yourself, or was 
it always a case of a customer coming to your vard 
and taking delivery ? A. We do both ways. 

@. You do it both ways? 

A. Whichever way the customer wants. 

Q. When delivery was made, was an additional 
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charge made for that delivery ? A. Always. 
Q. That has always been the practice in the in- 
dustry ? A. Always. 


Q. At the time the OPS came into effect, Mr. 
Dix, it is a fact, is it not, that the period applied 
for your ceiling prices, was that a period of De- 
cember 20, 1950, to January 19, 1951? 

We Ves. 

Mr. Dooley: I will object again. I don’t see the 
relevancy. 

Mr. Campbell: It is a matter of law and it is 
preliminary. 

The Court: Overruled. It is preliminary. He is 
trying [68] to lead up to something. 
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Q. (By Mr. Campbell): Wiaull you describe, Mr. 
Dix, the conditions as they prevailed specifically 
in December, between December 20, 1950, and Janu- 
ary 1951, compared to the rest of an average year, 
that is to say, is that a period of activity in the 
box business or comparative inactivity ? 

A. It is a definite period of inactivity. 

Q. What is the packing period in the box busi- 
ness when you are handling and selling a large 
number of boxes? 

A. I would say from June to October. 

Q. That is true, is it not, because dealing in 
agricultural containers primarily your season of 
activity is when the crop is being harvested and 
packed and sent to market, isn’t that correct? 

A. Correct. 

@. Could you state in terms percentagewise the 
activity of your business in the period December 20 
to January 19 as compared to your annual business? 

A. Do you mean how much business would we 
do in the months, December 20 to January 20, com- 
pared to the month of September or October? 

@. As compared to your peak months. 

A. I would say in that month we would probably 
do about 20-25 per cent or about 75 per cent less 
business. 

The Court: Let me ask you a question. Before 
the OPS [69] came into existence, did the price of 
second-hand boxes fluctuate with the season? 

The Witness: Yes, definitely. 

The Court: In other words, the price of boxes 


DeteBowr Co. et. ale 89 


(Testimony of Benjamin Dix.) 
during the harvest was higher than when there 
was no harvest? 

The Witness: Yes, your Honor. 

The Court: And will you say that the price was 
cheaper in December and January than it svould 
be in August and September ? 

The Witness: Yes, your Honor. 

The Court: That was before OPS came into ex- 
istence ? 

The Witness: Before OPS came into existence. 

Mr. Dooley: Your Honor, I request defendants 
state what element of the case he is seeking to refute 
so that the court can know just how to fit this 
evidence in with the issue in the case. 

The Court: I am assuming this fluctuation is re- 
lated to the whole question of supply and demand. 
With a big supply and no demand, prices ought to 
go down. 

Mr. Dooley: What issue does that fit in the case? 

The Court: This is preliminary. I think I know 
what the defendant is trying to do. 

Mr. Dooley: J will ask the defendant to state 
what he is trying to get at. 

The Court: You let the defendant produce the 
evidence as [70] he sees fit. 

Q. (By Mr. Campbell): During that period be- 
fore OPS came in and specifically between Decem- 
ber 20, 1950, and January 19, 1951, you stated sales 
were much smaller, is that correct? 

A. Correct. 

Q. Isn’t it a fact that during such a period of 
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inactivity, it has been your experience that the sell- 
ing price will vary from company to company? 

A. Definitely. 

Q. If you had a customer, you would sell to him 
at what price you could get, is that nght? 

A. That’s night. 

Q. Asa result of that, it is a fact, is it not, Mr. 
Dix, that you found yourself in the industry using 
a ceiling price, when it first came in for that period, 
based on that period where the ceiling prices were 
different for practically every dealer in town? 

A. That is true. 

Q. As a result of that, Mr. Dix, I will ask vou 
if you and the other box companies, and specifically 
those who are represented here, undertook to obtain 
some relief from Washington, and the establishment 
of uniform ceiling prices? 

A. As soon as our customers told me there was 
a regulation, we tried that, yes. 

@. As soon as you learned your ceiling price was 
December [71] to January, is that correct? 

A. Yes. 

Q. Let me ask you this. Had there been some 
formal or informal association of box dealers prior 
to that time? A. Yes. 

Q. Did you in these various efforts to obtain 
whatever rehef you did afterwards obtain for the 
industry, deal together as a group? 

He Yes: 

@. Having found, as you have related, that there 
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were different ceiling prices as to each of the deal- 
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evs in Los Angeles, I believe you stated you did at 
that time attempt to obtain assistance from Wash- 
ington, is that right? A. Yes. 

The Court: What do you mean by “that time”? 
Let’s specify the dates, approximately. Was that 
1950 or 1951? 

Q. (By Mr. Campbell): That was in 1951, Mr. 
Dix? 

A. Yes, when the OPS regulation came out, yes. 

Q. In that connection did you and the other box 
dealers engage in the services of a firm of attorneys 
here in Los Angeles for the purpose of taking up 
various matters with Washington? 

A. I don’t quite understand you. 

Q. Did the box association hire some attorneys 
to represent them in Washington in that connec- 
tion? [72] #, Prior to OPS or atter Oles7 

Q. After OPS came in. 

A. After OPS came in, we didn’t hire—well, 
wait a minute. After the freeze, we hired the at- 
torney. 

Q@. That is what I am referring to. After the 
prices were frozen as of your December to January 
date, you hired some attorneys, did you not? 

A. Yes. 

Q. Who were they? A. Snyder & Snyder. 

Q. A Los Angeles firm? . A. Yes. 

Q. As a result of their efforts, did you subse- 
quently receive, under date of June 28, 1951, what 
was known as Order L-117? A. Yes, we did. 

Mr. Campbell: J will offer that in evidence. 
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The Court: Has the District Attorney seen that? 
Mr. Campbell: Yes. This was submitted at the 
pre-trial hearing. 
Mr. Dooley: I object to that on the ground it is 
irrelevant. 
The Court: Overruled. It may be received and 
marked Defendants’ Exhibit A. [73] 
(The document referred to was received in 
evidence and marked as Defendants’ Exhibit 
A.) 


DEFENDANTS’ EXHIBIT “A” 


Copy June 28, 1951 
Docket No. GCPR, Sec. 7-31-4 
In reply refer to: 2431:1:sl 


A.B.C. Crate Company 
Los Angeles, California— et al *(See Appendix) 


GCPR, Section 7, Order No. L-117 


Gentlemen: 

Reference is made to your application, filed 
through Snyder and Snyder, Attorneys at Law, of 
3everly Hills, California, dated June 7, 1951, in 
which you request that the director of Price Sta- 
hilization establish ceiling prices for your fruit and 
vegetable containers under the provisions of Section 
7 of the General Ceiling Price Regulation. This 
regulation authorizes the Director of Price Sta- 
bilization to set ceiling prices for a commodity or 
service when such price cannot be determined under 
any other section. 


Diz Box Co., et al. US 


Defendants’ Exhibit “A’”—(Continued) 

On the basis of statements made in your applica- 
tion, it appears that you are unable to determine 
your ceiling prices under any other provision of the 
regulation. It further appears that your proposed 
ceiling prices are in line with the level of ceiling 
prices otherwise established by this regulation. It 
further appears that delay in establishing ceiling 
prices for this commodity may cause a delay in 
supplying growers, packers, shippers and produce 
commission merchants and thus preventing their 
shipment of fruits and vegetables to the detriment 
of the health and welfare of the country. 

After due consideration of the foregoing, and 
pursuant to Section 7 of the General Ceiling Price 
Regulation, 

Tt is ordered: 

(a) That the ceiling price for the sale of fruit 
and vegetable containers by the A.B.C. Crate Com- 
pany, Los Angeles, California, et al.* shall be: 

(1) Lugs—12ce. 

(2) Three-quarter lugs (Flat)—12c. 

(3) Wirebound Crates—19e. 

(4) Vegetable Crates—25c. 

(5) An additional charge for sanding lug 
boxes when required—dsc per lug. 

(6) Customary place of delivery and custom- 
ary price differentials to apply. 

(b) All provisions of the General Ceiling Price 
Regulation, except as changed by the pricing pro- 
visions of this order, shall remain in full foree and 
effect as far as you are concerned. 
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(c) This order may be amended, modified, or re- 
voked by the Director of Price Stabilization at any 
time. 


A copy of this order has been filed with the 
Recording Secretary of the Office of Price Stabil- 
ization at Washington 25, D. C., where it may be 
examined by the public. 


This order shall be effective immediately. 
Very truly yours, 


Michael V. DiSalle, Director 
/s/ By W. J. Damtoft, Acting Director, 
Forest Products Division 


* Appendix: 

The provisions of this letter order shall also be 
applicable to the following named applicants who 
have also supplied the information required by Gen- 
eral Ceiling Price Regulation, Section 7: 


Acme Crate Company, Dix Box Company, Pro- 
duce Box & Crate Company, Ace Box & Crate Com- 
pany, C & S Box Company, Mandell’s Crate & Box 
Company, Simonian Crate Company, Oranessian 
Crate Company, Ajax Crate Company, Carbal Crate 
& Box Company, L. A. Box & Crate Company, 
Pete’s Crate & Box Service, United Crate Com- 
pany, S. E. Bevis, Louie’s Crate & Box Company, 
Star Box & Crate Company, Alvarado Crate Com- 
pany, Growers Box & Crate Company, Standard 
Crate Company, Three Brothers Crate Company, 
Atlas Crate and Box Company, Christie Crate Com- 
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pany, H. M. Hernandex & Sons, Martello Box & 
Crate Company, Triangle Crate Company, Valley 
Crate & Box Company. 


The Court: When you say you received it, you 
mean you personally received this? 

The Witness: Each company received it. 

Q. (By Mr. Campbell): J will show you this 
Exhibit A. This is addressed to the A. B. C. Crate 
Company of Los Angeles, California. I will ask you 
if you received a copy of that communication from 
the OPS. A. I did. 

@. Mr. Dix, I call your attention to the fact that 
that order purports to set forth certain ceiling 
prices expressed in cents for various types of fruit 
and vegetable containers, and provides further that 
an additional charge may be made of 5 cents per 
lug for sanding, and provides further that custom- 
ary place of delivery and customary price differen- 
tials are to apply in the sale of fruit and vegetable 
containers. Do vou recall that? A. Yes, I do. 

Q. After you and the other members of the as- 
sociation received this order L-117, did you attempt 
to the best of your ability to comply with the terms 
of this order? A. We did. 

Q. I believe you previously stated you and the 
other 13 firms that are represented here represented 
90 to 95 per cent [74] of the industry, is that right? 

A. That is true. 

The Court: May I interrupt a minute? I want to 
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straighten something out, if I can. What is the date 
of Exhibit 1? That is April 29, 1952. This Exhibit 
A is dated June 28, 1951. 

Mr. Campbell: Yes, your Honor. 

The Court: This letter was received prior to 
Exhibit 1? 

Mr. Campbell: 142, yes. 142 purported to replace 
this order. 

The Court: Is the government contending in any 
way that this is not a valid order, Exhibit A? 

Mr. Dooley: The government does not contend 
that is not a valid order. The government contends 
that was not in force and effect at the time of the 
violations complained of. 

The Court: That’s all right. It is signed by 
Michael V. DiSalle, Director, and it is sent to each 
one of the box companies, and you are not contend- 
ing when that order was signed. and sent to these 
box companies, it didn’t become a valid order? 

Mr. Dooley: It was valid at the time. 

The Court: You are contending this was super- 
seded by another order? 

Mr. Dooley: It was superseded by CPR 22. 

The Court: It’s 12:00 o’clock now. We will now 
recess until 2:00 o’clock this afternoon. [75] 


(Whereupon, at 12:00 o’clock noon, a recess 
was taken until 2:00 o’clock p.m., of the same 
date.) [76] 
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BENJAMIN DIX 
the witness on the stand at the time of the recess, 
having been heretofore duly sworn, was examined 
and testified further as follows: 


Direct Examination 

©. (By Mr. Campbell): Mr. Dix, just before 
the noon recess, you testified, I believe, after lette: 
order L-117, which has been admitted as Exhibit A, 
came into being, that vou used your hest efforts 
to comply with the prices as set forth in that order, 
is that right? eee net 1s true, 

Q. Mr. Dix, based on your personal experience 
in this business here in the Los Angeles area, what 
are the types of fruit and vegetable containers that 
are principally sold by those engaged in that busi- 
ness in this area? 

A. Well, I would say it would be lugs, apple 
boxes, and lettuce crates. 

Q. Approximately what percentage of vour busi- 
ness consists of those items? [77] 

A. Lugs would be the majority. It is awfully 
hard to say what percentage. I never did figure 
it out percentagewise. But take away the lugs, 
apple boxes and lettuce crates and we might as well 
quit. 

Q. That is the backbone of your business, is that 
correct ? ive Yes. 

Q. I notice in Order No. 142, which is Plaintiff’s 
Exhibit 1 in this case, there are a number of items 


C8 Umted States of America vs. 


(Testimony of Benjamin Dix.) 

referred to as peach flats, avocado flats, strawberry 
and tomato flats. Do those items constitute any bulk 
of your business ? 

A. We don’t differentiate between them in that 
manner. We call a lug a lug and a flat a flat. That 
is the only two types we would have. Avocado would 
be a different container altogether. 

@. In your business they are not known as 
avocado flats? 

A. Yes, but we don’t have anything called a 
peach flat. 

Mr. Dooley: When the witness says ‘‘we, 
is he referring to? 

Q. (By Mr. Campbell): By ‘‘we,’’ are you re- 
ferring to yourself principally? 

A. For myself for sure, and I believe the other 
fellows. 

@. In the trade generally? 

A. I know of nobody that has a peach fiat. 

Q. Now, I have asked you, Mr. Dix, if you would 
examine [78] your records as to the ceiling prices 
of the various commodities which you were han- 
dling as established for the period in which prices 
were frozen originally under the OPS act, that is 
December 20, 1950, to January 19, 1951. Have you 
done so? A. Yes, I have. 

Q. And have you listed those on 2 nemorandum ? 

A. Yes, I have. 

Q. Were these taken directly from vour books 
and records? A. Directly from invoices. 

Q. And those invoices are also present in the 
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courtroom in the event counsel desires to examine 
them, is that correct? A. Yes. 

Q. Have you also, in connection with those vari- 
ous commodities and at my request prepared a 
memorandum from your invoices as to the buying 
prices of those principal commodities during that 


same period ? A. Yes, I have. 

@. And is this the memorandum which I show 
you? A. That is the memorandum. 

Q. That was also taken from your books and 
records ? A. Right. 


Mr. Dooley: Are you offering these? 

Mr. Campbell: Yes. [79] 

Mr. Dooley: I object, irrelevant, immaterial. It 
refers to a period that antecedes the period with 
which we are concerned before this court. I see no 
relevancy whatsoever. 

The Court: Overruled. Defendants’ Exhibit B. 

Mr. Campbell: May the two documents be ad- 
mitted as one? 

The Court: Yes. 

The Clerk: Defendants’ Exhibit B. 

(The exhibit referred to was received in evi- 
dence and marked Defendants’ Exhibit B.) 

The Court: May I ask this witness a question? 
What is a wire-bound crate? 

The Witness: A wire-bound crate is a container 
made of wood slats that is bound together and held 
together by wire. 

The Court: Would that include an orange crate ? 

The Witness: No. An orange box would be held 
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together by nails. One piece would be nailed to the 
other. 

The Court: What kind of crate would be held 
together by wire? 

The Witness: <A series of slats that would be 
pdound together as on hinges, only they would use 
wire instead of nails. 

Q. (By Mr. Campbell): And what is the com- 
modity ? 

A. Principally beans, peas, grapefruit—no, not 
grapefruit, but peas and beans. 

The Court: Did you make any distinction at all 
as to [80] vegetable crates? 

The Witness: And differential? 

aie Comme. Yes. 

The Witness: I don’t understand the question, 
your Honor. 

The Court: What vegetables do you use in 
erates, let’s put it that way. 

The Witness: <A vegetable crate is commonly 
termed as a lettuce crate. 

The Court: Would you have any other crate 
other than lettuce crates? 

The Witness: Yes. We would have the lettuce 
erate, the orange crate. 

The Court: Would an orange box be ealled a 
erate? 

The Witness: I believe so. 

The Court: What kind of a container do carrots 
have? 

The Witness: Carrots would come in a lettuce 
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erate, same type container, and also when they 
cellophane-pack them, they would be in a wire- 
bound container. 

The Court: What kind of container was used for 
celery ? 

The Witness: Sometimes a nailed crate, a sturdy 
erate, or a wire-hound crate. 

The Court: Then you really had under this No. 
L-117, you really had just two kinds of crates, wire- 
bound crates and vegetable crate? 

The Witness: I believe so. [81] 

The Court: What did you do about orange 
boxes ? 

The Witness: Orange boxes—do you mean by 
that what did we do about prices? 

The Court: No, how would you catalog an orange 
erate ? 

The Witness: Your Honor, our business is not 
that technical where we would care whether it was 
ealled a box or a erate. The initial name of lettuce 
or orange would be sufficient. 

The Court: Would you consider an orange box 
or orange crate in the same category as a lettuce 
crate? 

The Witness: No, sir. 

The Court: Would you have any difference in 
price? 
| The Witness: Yes. An orange erate would be a 
| definite style and a lettuce crate would be a definite 
| different style. 

The Court: You have here wire-bound crates 
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19 cents, and you have vegetable crates 25 cents. 
How would you classify an orange box? 

The Witness: They don’t classify orange boxes 
at all in that respect in that one. 

The Court: No, not in L-117. 

The Witness: Orange boxes are a minor item, 
and at the time 117 came out, it was not an im- 
portant enough item—in other words, the freeze 
price was probably satisfactory to all concerned at 
the time and so we didn’t look for rehef from the 
freeze price. [82] 

The Court: L-117 said vegetable crates 25 cents. 
Did that include all vegetable crates, regardless of 
size ? 

The Witness: Your Honor, for all intents and 
purposes, a vegetable crate is known in the box 
industry as a lettuce crate, a crate 2434 inches 
long 
The Court: I know what a lettuce crate is. But 
is there any other crate besides a lettuce crate? 

The Witness: A lettuce crate would be used for 
lettuce and cabbage and carrots and green beans, 
small bunch goods, but an orange crate could not 
be used where a lettuce crate would be used. 

The Court: What kind of erate would you use 
for celery? 

The Witness: It would be a different crate, 
sturdy crate or a wire-bound crate. 

The Court: What was the difference in price 
under T-117 between a lettuce crate and a erate 
that you used for celery? 
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The Witness: ‘There was a big difference in 
price. The lettuce crate makes up a big part of our 
volume. The celery crate is a very small part. 

The Court: Did you sell them for the same 
price? 

The Witness: No, sir. 

The Court: What was the difference ? 

The Witness: Why would there be a difference? 

The Court: No. How much was the difference? 

The Witness: Oh, from 5 to 7 cents. [83] 

The Court: Did you have any melon crates? 

The Witness: Yes, sir, we had melon erates. 

The Court: What kind of crate was used for 
melons? 

The Witness: Melon crates. 

The Court: How does it differ from a lettuce 
crate? 

The Witness: Again in its size and nature of its 
use, but a melon crate is highly seasonable and at 
one time of the year it could be worth 25 cents, and 
60 cents later. It would be worth numerous prices. 

The Court: Would you call a melon crate a 
vegetable crate? 

The Witness: No, sir. 

The Court: L-117 had no classification for a 
melon crate? 

The Witness: Because of its nature. A melon 
erate, regardless of any ceiling, isn’t an important 
enough item where we are concerned about it. It is 
not essential to our well-being, so it isn’t important 
whether we handle melon crates or not because it 
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is very seasonable. It sells for a couple of months 
out of the year, and we break them up the rest 
of the time. We were concerned with L-117 when 
it came out for release in our essential items. 

The Court: And that is what? 

The Witness: Lugs, apple boxes and _ lettuce 
erates. 

The Court: What is an apple box? Is that the 
box that [84] they send to stores in which the 
apples are shipped ? 

The Witness: Yes, your Honor. 

The Court: And a lug is something you use out 
in the field to lug the vegetables in from the field, 
isn’t it? 

The Witness: No, sir. A lug is a smaller con- 
tainer used for a smaller type of mostly deciduous 
fruits, and is used to bring the merchandise into 
the market. A lug is not used for lugging, but 
actually used to market produce. I think there is 
a standard government measure for that. 

The Court: Then vour business to a great ex- 
tent was based on lugs, apple boxes and _ lettuce 
Claes: . 

The Witness: Yes, your Honor. 

The Court: The rest was incidental. 

The Witness: Incidental. What we might call 
necessary evils. 

Phe Court. All riglie 

Q. (By Mr. Campbell): Mr. Dix, referring to 
the three periods which are set forth in Order No. 
142, did you also examine vour records and make 
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a memorandum therefrom as to the price obtained 
by you for the various types of containers which 
you sold in such period for the period May 24, 
1950, to June 24, 1950; January 25, 1950, to Febru- 
ame) 24, 1951, and March 29, 1952, to April 29, 
1952? emetic. 

Q. Is that the memorandum which I have in 
my hand? [85] Ase Yes: 

@. And that was prepared by you from your 
books and records, is that right? 

ne Diat?senocht. 

Mr. Dooley: The plaintiff objects to this. 

The Court: It hasn’t been offered as yet. 

Mr. Campbell: I offer them now together. 

Mr. Dooley: The plaintiff objects on the ground 
that the period shown is from May 24, 1950, to 
June 24, 1950, and that is not before the court, 
and on the further ground that the evidence the 
defendant seeks to offer could only have any rele- 
vaney to the validity of the regulation 142, and this 
court has no jurisdiction to determine the validity. 
It would seem that this would be irrelevant and 
immaterial before this court. 

The Court: Objection overruled. It may be re- 
ceived as Defendants’ Exhibit C. 

The Clerk: Defendants’ Exhibit C, so marked. 

(The document referred to was received in 
evidence and marked Defendants’ Exhibit C.) 

Q. (By Mr. Campbell): Mr. Dix, do you recall 
when purported order CPR 142 was published and 
circulated to the members of the box industry? 
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A. Yes, I do. 
Q. Do you remember that event? 
A. Yes. [86] 


Q. A copy of which has been introduced here 
as Government’s Exhibit 1. At that time and im- 
mediately after receipt—strike that. 

First, did you have any information or had you 
received any information from any of the officers 
of OPS that such an order would be issued? 

A. No, we had not. 

Q. I take it, then, your first knowledge of the 
142 was when you received a copy of it, is that 
correct ? A. Yes. 

Q. The order itself, which is Exhibit 1 here, is 
dated April 29, 1952. With that date in mind, do 
you recall approximately when you first saw this 
order? 

A. I believe it was about two weeks afterwards. 

Q. By whom, if anyone, was it called to your 
attention ? 

A. We went down to the OPS to find out about 
it. We had heard such an order was in existence. 
Q. But you had not seen it up to that time? 

A. No, sir, we had not. 

Q. Do you recall whether there was some official 
of the OPS or someone in the industry that had 
called your attention to it? 

A. One of my customers called me up and told 
me I was in violation. 

Q. Of the then existing order, is that correct? 

A. That’s right. 
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Q. On that occasion, did you then and other 
members of the box industry go to the office of the 
OPS? A. Immediately. 

Q. Do you recall more precisely the date of 
that meeting, the first meeting? 

A. I don’t recall the date. I know it was after 
the order had come out, and it was about a week 
after the order came out. Then I went down and 
we saw Mr. Hameetman. 

Q. Is that Jacob Hameetman ? 

A. I don’t know his first name. 

Q. Do you reeall his position? 

The Court: How do you spell that name? 

My. Campbell: H-a-m-e-e-t-m-a-n. 

The Witness: I am not sure of his exact posi- 
tion. 

Q@. (By Mr. Campbell): What office was he 
connected with ? A. The OPS office. 

@. Had you met him prior to that time? 

A. About a year before. 

The Court: May I interrupt just a minute? 
Where was the OPS office at this time? 

The Witness: In downtown Los Angeles. I am 
sorry, I don’t know the exact address. 

Q. (By Mr. Campbell): Does this refresh your 
recollection? Was it at 108 West Sixth Street in 
the City of Los [88] Angeles? 

A. It seems to me that would be it. 

Q. On that occasion, who was with you when 
you went down there after 142 was called to your 
attention ? 
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A. The first oceasion I went down by myself. 
I went down immediately after my customer told 
me I was in violation to find out what it was all 
about. 

Q. That is the first knowledge you had of any 
order, is that correct? A, Chats righiq 

Q. Whom did you see on that occasion? 

A. Mr. Hameetman. 

@. Was he the only person that you saw? 

A. On that occasion, yes. 

Q. Did you inquire for Mr. Hameetman when 
you went to that office? What was the occasion of 
your meeting him down there? 

A. I asked to talk to somebody that had some- 
thing to do with the wooden box regulation. 

The Court: You went into the office and you 
asked somebody. Whom did you ask? 

The Witness: A girl at the desk. 

The Court: Information girl? 

The Witness: I think so. 

The Court: All right. You say you asked for 
somebody. [89] Did she tell you to see Mr. Hameet- 
man? 

Q. (By Mr. Campbell): On that occasion did 
you have a conversation with Mr. Hameetman? 

A. Ves, Ugand. 

Q. Will you relate that conversation? 

A. Well, it was a very brief one. He told us 
that the order had come out. 

Q. You say ‘‘us.” Was there someone with you? 

A. J am sorry. He told me that the order had 
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just come out and it was going to be a big help 
for us because they had given us an 18 per cent 
increase and he thought I and the rest of the box 
industry should be very happy about it. 

Mr. Dooley: I object to a portion of that as 
being hearsay. ‘ 

The Court: If that is what he said, it isn’t 
hearsay. He is testifying to what Mr. Hameetman 
said. 

Mr. Dooley: It is not being introduced for the 
truth or veracity of the statement. 

The Court: That doesn’t make any difference. 
This is the testimony of what was said by Mr. 
Hameetman. The objection is overruled. 

The Witness: At that time he told me that it 
was impossible 

The Court: Just a minute. Did he give you a 
copy of the regulation then? [90] 

The Witness: No, your Honor, he did not. 

The Court: Did he show you a copy? 

The Witness: He showed me a copy. 

The Court: All right. 

Q. (By Mr. Campbell): Did you read the regu- 
lation on that occasion? 

A. I read the regulation then, yes. 

Q. Relate the further conversation you had with 
Mr. Hameetman. 

A. I looked at the prices and I told him it was 
impossible to go along with such a thing. I said, 
“We are better off to close up because it is im- 
possible to operate.” 
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@. Did you tell him why? 

A. He asked me, “How do you know it is im- 
possible? You haven’t tried it.” 

I said, ‘‘It isn’t necessary to try it. I know what 
my costs of operating are. I know I can’t operate 
at an increased buyitig price and a lower selling 
price and still pay my bills.’’ 

Q. Were the prices on 142 less than the prices 
which you were selling at under 117 as to the larger 
items ? 

A. The selling prices were higher and the buy- 
ing prices were higher. 

Q. By buying prices, are you referring to the 
prices set for the retailers? [91] 

Awe That’s right. 

Mr. Dooley: I object. The regulations speak for 
themselves. 

The Court: Your objection is good. In 142, where 
is the buying price? 

Mr. Campbell: In this table, your Honor, the 
price listed as retailer is the ceiling price set at 
which the dealers buy from the retailers who are 
defined as the markets and others from whom they 
secure the boxes. 

The Court: In other words, this regulation not 
only attempted to set the price the dealer could 
sell for, but also the price he could buy for? 

Mr. Campbell: Correct, your Honor. That is the 
very point the witness was making to Mr. Hameet- 
man at that time, apparently. 

The Court: J am just wondering. I guess it has 
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been established that the government had a right 
to set a ceiling price on commodities. They could 
say to a person, ‘‘You cannot sell over a certain 
price,” and I suppose, also, the government had a 
right to tell a buyer, ‘‘You cannot buy over a cer- 
tama price.” 

Mr. Dooley: May I say something in that con- 
nection? This evidence is being introduced and 
we haven’t discussed or argued the question that 
was placed in my memorandum, and it was also 
raised in the defendants’ memorandum, as_ to 
whether this [92] court has jurisdiction to deter- 
mine the validity. 

The Court: JI understand that. Let’s get the 
facts and then we can argue the legal points. 

Mr. Campbell: That is what I had in mind, your 
Honor. 

The Court: I remember a case I tried some time 
ago relative to the ceiling price of a machine tool, 
and it seems to me the regulation in that ease set 
forth that the buyer was just as much at fault as 
the seller, and the buyer was responsible if he vio- 
lated the law just as much as the seller. This regu- 
lation attempts to establish the price that the re- 
tailer, the individual, could sell to the wholesaler. 

All right, you can proceed. I just wanted to be 
sure I understood. 

Q. (By Mr. Campbell): Will you proceed with 
your conversation with Mr. Hameetman? You had 
gotten to the point where he had shown you for 
the first time this regulation 142 and you had stated, 
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I believe, it was impossible for you to operate 
under these prices because the price at which you 
could sell was lower than the price at which you 
could buy, is that correct? 

A. That is correct. 

Q. Proceed with what was said on that occasion. 

A. The first occasion, there wasn’t very much. 

Q. All I want at this time is the first time you 
were there with Mr. Hameetman. [93] 

A. JI asked him if I could have an order and he 
said they were in the process of maiiing the orders 
and they had them all laid out on the desk. 

Q. 142, this order which is here as Government’s 
Exhibit 1? 

A. That’s right. He said they were in the process 
of mailing them and we would get them in the 
normal course of mailing, and the government 
wasn’t to go ahead until we had gotten the order 
and had a chance to look at it. 

Q@. ‘That was the substance of the conversation ? 

A. That was the substance of the conversation. 

Q. Did vou subsequently return to the office of 
the OPS after you and, I presume, the other box 
dealers, had received copies of 142? 

A. On several occasions. 

Q. When was the next occasion? Was there an 
oceasion upon which you and a committee from the 
box dealers went to the office? 

A. Yes. I wouldn’t be able to say the amount of 
days. Tt wasn’t long after that, just several days or 
a few davs at most. 
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Q. Would you say it was by the middle of May? 

A. By that time. 

Q. By that time? A. Yes. [94] 

Q. Were there any delays at all after you re- 
ceived this order and—from the time you were first 
aware of this order, were there any delays in mect- 
ing with OPS officials? 

m®. No. We did it as soon @s an appoimtment 
could be arranged. 

Q. When you say “we,” you are referring to 
the other box dealers? 

A. A committee from the association. 

Q. The association appointed a committee? 

A. That’s right. 

Q. Who was on that committee? 

A. If I remember correctly, there was myself, 
My. Ginsberg 

Q@. The gentleman here at the counsel table 
with me? 

A. Yes, of the Star Box, Standard Crate, and 
Acme Crate, if I remember correctly. 

The Court: How many all together? 

The Witness: I believe five of us. 

Q. (By Mr. Campbell): Did you and this com- 
mittee then after having made some appointment, 
proceed to the offices of the OPS? 


A. Yes, we did. 

Q. That was by the middle of May? 

A GRE 

Q. To the best of your recollection? [95] 
A. Yes. 
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Q. Did you make any note of the day at that 
time? A. No. 

Q. Who, if anyone, did you meet with there at 
the OPS office ? 

A. I think the first meeting was with Mr. Ha- 
meetman and Mr. Wilson. 

@. Are either of those gentlemen in the court 
room? A. Mr. Wilson is here. 

Mr. Campbell: Will you please stand up? 

Q. Is that the gentleman to whom you refer? 

A. Yes. 

Q. Was anyone else present on that occasion ? 

A. I don’t remember whether Mr. Murray was 
there on the first or second meeting. 

Q. By Mr. Murray, you are referring to an at- 
torney for the OPS who was present here this 
morning ? A. That’s right. 

Q. You say you don’t recall if he was there the 
first meeting ? 

A. I don’t remember if he was there the first 
or second. 

Q. Do you recall of anyone else being present 
besides those vou have enumerated ? 

A. There was one other, I am not sure whether 
she was on the first or second. That was a Miss— 
T can’t think of [96] her name right now. 

Q. Do you remember what her capacity was 
with the OPS? Was she an economist? 

A. Yes, an economist. 

Q. May J ask if this refreshes vour recollection ? 
Was her name Lavine, L-a-v-i-n-e, or Isabel Grant? 
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~”. Miss Lavine. 

Q. Do you remember an Isabel Grant at any of 
these conferences ? A. Not right now. 

Q. Do you recall what Mr. Wilson’s capacity 
was? You have identified Mr. Murray as an at- 
torney. 

A. I believe Mr. Wilson was head of the local 
office. 

Q. What part of the office? 

A. The local OPS office. 

Q. Will you relate what occurred on that occa- 
sion ? 

A. On that occasion, we had opportunity to go 
through their 

Q. Before you went there? 

A. Yes. We had opportunity to go through the 
regulation and it was impossible to operate any box 
business under—— 

Q. We want your conversation. Is that the con- 
versation? Tell us what you told them and what 
they said. 

A. We told them that, and there were several 
conversations. I can’t remember which came in 
which order, but the [97] gist of the conversation 
was that the order had originated—no, originally 
they told us we had recourse to file certain docu- 
ments, certain graphs, certain charts and different 
kinds of briefs that none of us in the box business 
were competent or able to do or understand how 
to do. 

We asked them, seeing as how we were not set 


116 United States of America vs. 


(Testimony of Benjamin Dix.) 
up to do any of those things, would they assist us? 

They did offer to assist us, and during the course 
of time, they had their auditors or bookkeepers go 
through our books and records. 

Q. Let me ask you this before we go further. 
You and the committee had several meetings with 
these people, did you not? 

A. Several meetings. 

Q. That was over the course of a few days, or 
did they extend over some time? 

A. They were stretched out as well as could be 
managed. 

Q. And what period would you say? 

A. I believe we had meetings with the OPS until 
the bitter end, until the opposition went out of 
business. 

Q. From then until January 1953, is that cor- 
rect? A. Yes. | 

Q. How often would those meetings occur? 

A. Well, there would be a meeting after each 
had been required to do something, and they would 
be in the process of [98] doing something, so we 
would meet before they did something and even 
something was supposed to be done. 

Q. Was information asked from you? 

A. Information in the way of making records 
available to their bookkeepers. 

Q. Which you had gotten together for them? 

A. Yes. 

Q. Was the committee from the box companies 
the same all the time? A. Yes. 
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Q. The same group would meet each time? 
A. Yes. 


Q. On each of the occasions, would the OPS 
officials be the same or would they change from time 
to time? A. Just about the same. 

Q. You were asked to gather together at that 
time, you say, certain graphs and charts which you 
stated to them you were unable to do, and they 
said they would assist you in doing it; that was 
your testimony? A. Yes. 

Mr. Campbell: J will ask at this time if the 
United States Attorney will produce, as has hereto- 
fore been requested of him, and which J think he 
has, an economies study, a memorandum made by 
Mr. Hameetman of the OPS with relation to the 
pricing of 142, which contains a comparison of the 
buying and [99] selling prices as they existed under 
prior regulations, prior to the regulations them- 
selves. 

Mr. Dooley: The United States Attorney will 
produce that. However, the United States Attorney 
will object to its admission on the ground that it 
irrelevant to any issue before this court, and on 
the further ground it is hearsay and 

Mr. Campbell: As to the last ground, the docu- 
ment which you are producing is an official docu- 
ment from the files and records of the OPS, is that 
correct ? 


Mr. Dooley: I wouldn’t say that. It was a letter 
written by one person to another. It is in our files. 
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IL probably should object on the ground that it is 
confidential, also. 

The Court: I don’t see how it could be confi- 
dential. It is always necessary to produce if it 
comes from the file, and if it is kept in the ordinary 
course of business, it is admissible without any 
further foundation. 

Mr. Dooley: I will object on the ground of its 
irrelevancy. 

The Court: Objection overruled. What I want 
is the facts in this case. I don’t want to decide this 
case upon a technicality. 1 want to know what the 
facts are. 

Mr. Dooley: Yes, your Honor. 

The Court: If I want to decide this case on a 
technicality, I might have granted the defendants’ 
motion. in 

Mr. Campbell: I will renew it, your Honor. [100] 

Mr. Dooley: I am not trying to keep the facts 
away from the court, your Honor. The objection 
I raise is on the question of validity, and we will 
discuss that later. 

The Court: Well, let’s get the facts in and then 
we can discuss the import of those letters, and it 
may be that they are immaterial and have nothing 
to do with this case, but I don’t know now. 

Mr. Camphell: This document which [ will iden- 
tify for the record, IT now wish to offer in evidence 
as Defendants’ exhibit next in order. It is an office 
memorandum, United States Government, dated 
February 26, 1953, addressed to James E. Harring- 
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ton, District Enforcement Director, Los Angeles 
District, from Chester D. Lewis, District Account- 
ing Exeeutive, by Leslie E. Johnson, Cost Account- 
ant, to which is attached a document entitled 
‘fAnalysis of Costs and Sales of Agricultural Wood 
Containers to Dealers, Office of Price Stabilization, 
Los Angeles District Office,” which, as I recall, was 
the work of Mr. Hameetman. 

Is that correct, Mr. Dooley? 

Mr. Dooley: I don’t know. The document will 
speak for itself. 

The Court: It may be received and marked De- 
fendants’ Exhibit D. 


The Clerk: Defendants’ Exhibit D in evidence. 


(The document referred to was received in 
evidence and marked as Defendants’ Ex- 
hibit D.) 

Q. (By Mr. Campbell): You say during the 
course of these conversations that you and your 
committee members had with the officials of the 
OPS, you discussed the fact that it was impossible 
for you to continue business under the prices as 
set forth in 142, is that correct? 

A. That’s right. 

Q. What did they say about that? 

A. Well, there wasn’t too much importance laid 
to it. They told us 

The Court: That is not the question. 

Q. (By Mr. Campbell): What was said? 

The Court: The question is, what did they say? 
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The Witness: The attitude was—— 

Q. (By Mr. Campbell): No, not their attitude. 
You understand, we are interested in what they 
said and what you said. If you can’t remember the 
exact words, the substance of what was said, wher- 
ever possible, and state who said it. 

A. Mr. Wilson said not to worry about it, there 
wasn’t enough handcuffs to put us all in jail, they 
wasn’t going to put us in jail, and they would see 
what they could do about getting it straightened 
out for us. 

@. Was there anything said on that occasion 
about your engaging attorneys for that purpose? 

A. No. 

@. On any of the occasions that you discussed 
the matter with them? 

A. Did they say we should engage attorneys? 

Q@. I am asking if anything was said on that 
subject. A eNO. 

@. Did your people say anything on that sub- 
ject 2 

A. I believe we asked if it was necessary to 
engage an attorney, and Mr. Murray said that the 
order originated in Los Angeles and could be 
ehanged in Los Angeles, but that.the regional head- 
quarters was in San Francisco and it would have 
to go through San Francisco, but they would start 
it from this point. 

Q. Who would start it from here? 

A. The OPS would start relief for us from the 
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Los Angeles office to the San Francisco regional 
headquarters. 

Q. Was anything said on the occasion of your 
meetings there on the subject of whether you should 
continue operations under Order L-117, rather than 
the prices set forth in 142? 

A. Well, I believe I was the one that told Mr. 
Wilson that I could not operate on that basis. 

@. On the basis of what? 

A. On the basis of 142, and I had either to close 
my doors or violate the regulation. Mr. Wilson told 
me not to worry about it, there would be help com- 
ing pretty quick. [103] 

Q. Was anything said about your continuing 
under L-117? Did either you or he say anything 
about it? 

A. He didn’t say to continue, but they didn’t 
say not to continue. They said not to worry about 
it, help would be coming. 

Q. Was anything said by you about continuing 
under 117? 

A. I told him T had to either continue under 
117 or close up, because I did not have enough cash 
available to operate at a loss for any period of time. 

Q. And you were told not to worry about it, is 
that correct? A. Yes. 

Q. That help would be forthcoming? 

A. Yes. 

Q. Did you believe in good faith at that time 
that these officials would do something to concern- 
ing that? A. Yes, I did. 
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Q@. Did you then continue to operate under 
Order L-117? A. Yes, I did. 

@. Did you from then on throughout the period 
OPS was in effect, that is to say, until the month 
or January 1953, continue to cooperate with the 
Office of Price Stabilization and make your records 
available, supplying them with such information 
as they required? [104] A. I did, yes. 

Q. Did you alter any of your records so as not 
to show the correct price at which products were 
sold? A. No, I did not. 

Q. Or the parties to whom they were sold? 

A. No, I did not. 

Q. As a result of your meetings with the Office 
of Price Stabilization, did you believe that you 
were acting properly and within the law in contin- 
uing to utilize the prices as set forth in Order 
L-117? A. Yes, we sincerely did. 

Mr. Dooley: I object. He says “we.” To whom 
do you refer? 

Mr. Campbell: He uses it editorially. 

The Court: You are referring to your company ? 

The Witness: To my company. 

Q. (By Mr. Campbell): So far as you know, 
the other box companies—may I ask this? Inei- 
dentally, in this business, it is a very competitive 
business, is it not? A. Very much so. 

Q. Most of vou are operating around the market 
area? A. That’s right. 

Q. Isn’t it a fact that you know what your 
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competitors are doing just about the same time 
they do the act? 

A. Sometimes before. [105] 

Q. Your customers all know what the going 
prices are, don’t they? A. Yes. 

Q. Then to your knowledge were the other mem- 
bers of the association whom you have testified rep- 
resented about 90 to 95 per cent of the industry, 
were they all proceeding on the same _ price 
schedules ? A. Everybody was, yes. 

Mr. Dooley: I object to him testifying as to the 
others. 

The Court: That may go out, as to what the 
others were doing. 

Mr. Campbell: Except, your Honcr, he has testi- 
fied he is very well acquainted with that. 

The Court: That may be true. I am very well ac- 
quainted with what attorneys do, but I don’t know 
what you do. I know what you are supposed to do. 

May I inquire of counsel, is Exhibit 1, Regulation 
142, the first printed regulation there was? 

Mr. Campbell: That is my understanding. 

Q. This 142 is the first printed regulation you 
received ? A. Yes, aside from L-117. 

The Court: L-117 was a letter. 

The Witness: Was a letter, yes. 

The Court: There are just two regulations, 
L-117 and 142? [106] 

The Witness: To my understanding—— 

Mr. Campbell: There was a general freeze orig- 
inally, a freeze of the original prices they had 
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December 20 to January 19. These people appealed 
from that, hired attorneys, and got 117. This is the 
first printed order that came off the government 
printing press. 

Mr. Dooley: What is that, counsel? 

Mr. Campbell: 142. 

Mr. Dooley: The general ceiling price regula- 
tion. 

Mr. Campbell: I say aside from the general 
eeiling price regulation. 

The Court: Let me ask something of counsel. 
Under the regulations when you attempt to estab- 
lish the ceiling prices, would they be established 
arbitrarily, or did you have to have meetings and 
some kind of agreement between the parties as to 
ceiling prices? 

Mr. Campbell: I understand various situations 
arose. Generally speaking, in an industry ceilings 
were frozen as of a particular day, a period prior 
to the OPS. But necessarily, just as in this indus- 
try, it often resulted in inequities as between those 
competing in the same territory, because they had 
different prices, depending upon the law of supply 
and demand as it existed at that time, and under 
such cireumtances the industry could petition the 
President or his representative, the OPS, who 
would then, on the basis of study set general [107] 
price ecilings, which was done in this instance in 
117. It is a ‘small industry. 

The Court: 117 is kind of a stop-gap order. It 
doesn’t try to distinguish between the different 
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kinds of lugs and crates. It sets forth only four 
classifications, lugs, three-quarter lugs, wire-bound 
crates, and vegetable crates. That is only a tempo- 
rary order. That is a stop-gap order until they can 
determine what the ceiling prices ought to be. I 
am wondering this. Could they determine arbi- 
trarily what the ceiling price is going to be? 

I notice in Exhibit D we find this statement: 
“Prices as fixed by CPR-142. There is no data in 
the files to determine how these grades were fixed. 
No such base period practice was found.’’ 

Could they set a figure without some basis? Was 
it possible for the OPS to arbitrarily say to these 
people, “‘Regardless of what they cost, you can 
only sell for a certain amount,” without any hear- 
ing, without giving the sellers the right to appear 
and protest ? 

Mr. Campbell: We say not, your Honor. 

Air. Dooley: Well, your Honor 

The Court: Just a minute. I am arguing with 
Mr. Campbell now. 

Mr. Campbell: Our position is this, as previously 
indicated by this witness here, that the backbone 
of the industry [108] consisted of certain items 
which they have taken up with Washington and 
which were covered under 117. 

The Court: L-117 didn’t cover the items—— 

Mr. Campbell: The principal items. 

The Court: It didn’t say a thing about apple 
boxes, and this witness has testified that is part of 
the backbone. It never mentioned apple boxes at 
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all. He said the business depended upon lugs, apple 
boxes, and lettuce crates. 

Mr. Campbell: That is true. 

The Court: So they did not say anything about 
apple boxes. 

Mr. Campbell: But there were certain compet- 
itive items. I have offered in evidence here what 
the prices were that they had been obtaining for 
those. 

The Court: Well, that is true. I assume, I don’t 
know, I assume that different prices would be 
charged for different kinds of lugs. 

The Witness: I could clear that up, your Honor. 

The Court: You say you can clear it up. All 
right, you clear it up. 

The Witness: Apple boxes are in season at that 
time of the year. During the month of December 
and January, apple boxes—well, it is probably an 
item that keeps us in business and is bringing its 
price, an equitable price to the dealer, and so we 
were getting a fair price for our commodity [109] 
for the apple boxes at that time. We applied for 
relief from Washington on those items that were 
major backbone items which were out of season 
during the freeze time and the freeze period caught 
us with a low price, so we applied for relief on 
those low price items, but if the item was in season 
and bringing a price, there was no concern to ask 
for more money because we were satisfied. 

Q. (By Mr. Campbell): In other words, you 
were satisfied with the freeze price on apple boxes? 
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A. Yes, we were. 

Q. Which is not specifically covered under 
L-117, but is covered under the general freeze? 

A. Yes. 

The Court: Do you remember what the freeze 
price on apple boxes was? 

Mr. Campbell: That is in Exhibit B or C. 

The Witness: I believe it was 12 cents. 

The Court: 12 cents? 

The Witness: I believe so. 

The Court: I notice in Exhibit D apple boxes 
amerset at 13 cents. 

Mr. Campbell: May I answer that for your 
Honor? 

The Court: Yes. Do you think I am looking at 
the wrong thing? I may be. I was looking under 
the column that is designated 142. [110] 

Mr. Dooley: May I point out, your Honor, under 
the general ceiling regulation, the price, the maxi- 
mum price varied with each particular concern, 
depending on how the concern sold goods during the 
base period. This is more or less an average that 
was drawn up by someone. It is not clear, but this 
particular document more or less gives an average 
or base period price. The general ceiling did not 
set dollars and cents figures, sir. It depended on 
how this particular dealer sold during the base 
period. 

The Court: Will you tell me one other thing? 

How long after the fixing of the ceiling price did 
| 142 come out? 
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Mr. Dooley: I imagine about a year and a half. 

Mr. Campbell: It is over a year, yes, your Honor. 

Mr. Dooley: The general ceiling price came out 
in 1950-1951. 

The Court: In other words, they operated under 
L-117—— 

Mr. Dooley: L-117 came out in June 1951. They 
operated from June 1951 up until May 1952 under 
L-117. 

The Court: That is, they operated for a year, 
approxinately a year? 

Mr. Dooley: Practically a year. 

The Court: Under 117? 

Mr. Campbell: That’s right. Let me point out, 
your Honor, this table shows with relation to apple 
boxes that they got a price of 138 cents, as com- 
pared with 12 cents, if [111] they show an average 
price, which this man showed he was charging in 
that period. But they also raised the purchase from 
5.3 cents to 8 cents, so that they show a cost in- 
crease to the buyer of 2.7, and actually a net price 
decrease of .003, not an increase. 

The Court: My understanding is the complaint 
of this witness is that it is not a question that they 
limit the selling price, but they raise the buying 
price. 

Mr. Campbell: On that item. 

The Court: So that the spread was much smaller. 

Mr. Campbell: On some items they lowered the 
selling price. On some items they raised the buy- 
ing price. An examination will show that the only 
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net price increase on their own analysis was with 
respect to strawberry trays, and the part of their 
business that is strawberry trays 


The Court: Is minute? 


Mi. Campbell: Is minute. There are two items 
that were increased, strawberry trays and orange 
erates, which were increased by 3.33, but there is 
one item that was decreased as much as 3314 per 
cent percentagewise, and the overall picture shows 
that overall of the boxes and crates, with the excep- 
tion of those two items, the percentage of the dealer 
was actually lowered in lieu of the 18 per cent raise 
which the Act pnrports to give. That is the meat 
of the argument of these people as to why they 
couldn’t comply with 142, why they [112] couldn’t 
stay in business if they did. 

The Court: I was just looking at 142. 

“This regulation establishes dealers’ ceiling prices 
at a level approximately 18 per cent above the 
projected GCPR hase period price level.”’ 

They are talking about the dealers’ ceiling price. 
They don’t say anything about the retailers’ price 
to the dealer. They don’t say whether they are 
going to raise that 18 per cent, lower it, or leave 
it the same. All they were trying to do is to fix 
a price approximately 18 per cent above the base 
price. 

Mr. Campbell: And they had not done that, your 
Honor. 

The Court: The level of ceiling prices for re- 
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tailers was then set to reflect historical differences 
between retailers’ and dealers’ prices. 

Mr. Campbell: We say they have not done that 
because they have narrowed the historical differ- 
ence. 

The Court: ‘‘The increase over the GCPR base 
period prices was necessary since December and 
January are off season in the produce-growing pe- 
riod and prices for used fruit and vegetable con- 
tainers are at a seasonally low level * * * 

‘‘In formulating this regulation, the Director has 
consulted with representatives of the industry, in- 
eluding trade association representatives, to the 
extent practicable under [118] the circumstances 
and has given consideration to their recommenda- 
tions.”’ 

Q. (By Mr. Campbell): Mr. Dix, were you or 
to your knowledge any members of the dealers in- 
dustry consulted by the representatives of the OPS? 

A. No, sir. 

Mr. Dooley: I object, not only on the relevancy 
but on the ground that he can only testify as to 
himself. 

Mr. Campbell: I asked as to his knowledge. 

The Court: Overruled. 

Q. (By Mr. Campbell): What was the answer? 

A. They never consulted me and JI asked the 
other dealers 

The Court: You can just say they did not con- 
sult with you. 

The Witness: All right. 
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The Court: And as far as you know, of your 
own knowledge, they did not consult with any other 
dealer? 

The Witness: That is true, your Honor. 

Mr. Campbell: As your Honor is aware, on this 
matter of the freeze period, there are comparative 
prices set forth here, and they were the high prices. 
In column (f), for example, they give base period 
high, as they eall it, and avocado flats were at 9 
cents, and in 142 they are set at 7 cents, a reduc- 
tion of 2 cents. Under order 117, according to the 
OPS figures, [114] they were set at 12. 

The next item is strawberry trays. That is the 
one in which there is a raise. The base period high 
was 414 cents, and under 142 they are set at 7 cents, 
which is an infinitesimal item. 

The Court: Well, the record speaks for itself. 

Mr. Campbell: Yes, it does. 

The Court: Let me ask you another question. 

Mr. Campbell: Yes. 

The Court: Supposing I would come to the con- 
clusion after hearing all the evidence that this was 
an arbitrary fixing of the prices by the OPS, that 
the OPS had not consulted with representatives of 
the industry, they hadn’t consulted with anybody, 
they just arbitrarily fixed these prices. Can I do 
anything about it? 

Mr. Campbell: I think so. Mr. Dooley does not 
agree. 

The Court: Where is your authority? 

Mr. Campbell: It is true that the Act provides 
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that the Court of Emergency Appeals and the Su- 
preme Court shall have the power to determine the 
validity of the Act, nevertheless, I have quoted a 
case in my memorandum that this court is being 
ealled upon to enforce the regulation and has a 
right to interpret the regulation whether it is de- 
termining its validity or not. Where one portion 
of the regulation is repugnant to the other portion 
of the regulation, I think the court has the [115] 
right to determine that. 


The Court: Suppose I would say I don’t know 
what they want to do, they say in one place they 
want to raise 18 per cent, and in another place 
they don’t do it. So I don’t know just what they 
did. Have I any right to throw out the regulation 
because I don’t understand it? 


Mr. Campbell: I think your Honor has in an 
attack of this kind. The cases the United States 
Attorney is relying on are cases that came into this 
court when the order was in effect and there they 
asked the court to prevent by injunction the en- 
forcement, and the court said, ‘‘We don’t have that 
power. The Act doesn’t give us the power. It is 
vested exclusively in the Court of Emergency Ap- 
peals and in the Supreme Court. That is where you 
are going to have to go because that is set up for 
you.” But here we have a situation where this court 
is asked to enforce the provisions of this 142, and 
T say, first, it is invalid and the court has the power 


because 
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The Court: Can you show me where any court 
has assumed the power? 

Mr. Campbell: No, sir, and I can’t show you 
where the court has refused to assume that power 
directly. 

The Court: Do you mean to say this question 
has never been raised before? It seems unbeliev- 
able to me that it wouldn’t have been raised. [116] 

Mr. Campbell: Not directly, because we have 
then the further situation where we say that the 
defendants in this case were deprived or misled 
from exercising what they should have done at that 
time under the terms of the Act, to make a direct 
attack. However, I understood these matters were 
going to be passed on. 

The Court: I was just wondering what your 
point of view was. I notice it’s 3:00 o’clock. We will 
now recess until 15 minutes after 3:00. 

(Recess. ) 

The Court: You may proceed. 

Q. (By Mr. Campbell): Mr. Dix, during the 
time L-117 was in effect and prior to April 29, 1952, 
when 142 was purportedly put into effect, were 
there any changes—strike that. 

Prior to the purported effective date of regula- 
tion 142, namely, April 29, 1952, had there been 
any change in the wage scales which you were com- 
pelled to pay your employees in your business? 

A. Just about that time we were negotiating 
with the union for a new contract. 
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Q. At that time were all of your employees 
under union contract? 

A. They were, and we told the union we couldn’t 
negotiate with them because on the basis of the 
new regulation, we not only couldn’t give them any 
increase, but we couldn’t continue [117] to operate. 

@. If 142 was to become effective? 

A. Yes, if 142 was to become effective. 

Q. Did you, however, as a result of your meet- 
ings with the officers of the OPS grant certain 
increases ? A. Yes, we did. 

@. Was that under the belief that 142 was not 
to be effective and you were to be restored to L-117? 

A. That’s right. 

Q. What was the amount of those increases, do 
you recall? 

A. There was a couple of holidays added in 
and there was an hourly raise for the truck drivers 
and the yard workers. 

Q. As of the period of time of the price regu- 
lation freeze, that is to say December 1950 to Jan- 
uary 19, 1951, at that time had you been paying 
overtime to your employees, do you recall? 

A. 1950? I don’t recall. 

Q. When was your industry first unionized, do 
vou recall that? A. About 1950. 

@. Approximately how manv men are employed 
by you, Mr. Dix? 

A. During the season about 50. 

Q. During this period of time and immediately 
prior to [118] the regulation 142, were any rate 
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differentials brought into effect regarding the cost 
of hauling, that is to say, truck drivers? 

A. After the increase in wages? 

Q. Prior to 142, immediately prior to 142, aside 
from your yard employees. 

A. The contract came into being right after 142 
was issued. 

Q. Did that also increase the truck drivers’ 
rate? A. Yes, it did. 

Q. From the time of the freeze, that is to say, 
December 1950, until when 142 came into being, 
had there been other increases in wages? 

A. Yes. 

Q. Were any of those increases, to your knowl- 
edge, given effect in the prices purportedly set forth 
in 142? A. TJ don’t quite understand. 

Q. I will withdraw the question. At the time 
or prior to April 29, 1952, the date of regulation 
142, you stated, J believe, nobody from the OPS 
discussed with you proposed changes in the ceiling 
price, is that nght? A. That’s right. 

Q. Do you know whether or not anyone from 
that office inspected your records, particularly your 
invoices of sales to customers? [119] 

A. Nobody had. 

Q. Do you know whether or not anyone had 
examined your records with relation to profit and 
loss aceruing from your business? 

A. Prior to the regulation? 

Q. Yes. A. No, they did not. 

| Q. Immediately after this 142 came into effect 
| 
| 
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and in the course of your conversations with the 
officers of the Office of Price Stabilization, did you 
ofter to make available to them all of your books 
and records, including your income tax returns, 
for the purpose of showing the profit and loss from 


such business ? A. We did. 
@. Did they avail themselves of that opportun- 
ity ? A. They did. 


Q. This was during the period of time that you 
stated that they advised you relief would be forth- 
coming from this order? A. That’s right. 

@. Was anything said in the course of these 
conversations that you recall relative to your en- 
gaging attorneys for the purpose of going to Wash- 
ington in connection with order No. 142? 

A. We were going—at one of the OPS meetings, 
we asked [120] if that was necessary or advisable. 

Q@. This was after 142 came out in published 
form? 

A. Yes. We asked was it necessary or advisable 
to hire an attorney to get some rehef. We were 
told that the order originated here in Los Angeles 
and could be fixed or the necessary changes made 
here in Los Angeles without going to Washington. 

@. And you believed in good faith that those 
changes would be made? A. We did. 

Q. As I take it, you openly, notoriously, and 
without any coneealment continued to utilize the 
prices set forth m L-117 and in the original freeze 
where L-117 did not apply? 

A. Yes, we did. 
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Mr. Campbell: You may cross examine. 

The Court: May I ask a question here before 
you cross examine? 

My. Campbell: Yes. 

The Cowt: Regulation 142 is dated 1952. Were 
all the sales as set forth in the complaint in 1952 
and 1953? 

Mr. Dooley: Yes, your Honor. 

The Court: May IJ ask this witness a question? 
This case was filed May 1, 1953. Were you told at 
any time before this case was being filed that you 
were going to be prosecuted for the violation of 
the regulation 142? [121] 

The Witness: No, we were not. 

The Court: You had no notice at all? 

The Witness: J don’t believe so. 

The Court: All right. Cross examine. 

Mr. Dooley: Your Honor, for the purpose of the 
record I would like to make a motion to strike all 
of the testimony prior to May 5, 1952, and all of 
the testimony pertaining to the validity of the regu- 
lation, inchiding the wages paid and the increases 
in prices for hauling and the testimony going to 
the yards. 

The Court: Your motion is denied. But let me 
ask you a question, Mr. Dooley. 

Mr. Dooley: Yes, your Honor. 

The Court: It is a fundamental proposition, as 
set forth in our Constitution, that a person’s prop- 
erty cannot be taken away from him without due 
process of law. 
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Mr. Dooley: Yes, your Honor. 

The Court: Suppose this was an arbitrary action 
on the part of the OPS and they couldn’t operate 
under this schedule. Wouldn’t it be taking away 
their property ? 

Mr. Dooley: Well, it may be, your Honor. There 
is a provision by which the defendants could have, 
before this suit, and may still after this suit, pursue. 
Congress has seen fit to set up a special court for 
the purpose of determining the validity of an OPS 
regulation. There were three reasons why [122] 
they did that, two of which are still in existence 
today. 

The Court: Let me ask you another question, 
Mr. Dooley. OPS is out of existence? 

Mr. Dooley: Yes. 

The Court: These ceiling prices are out, aren’t 
they ? 

Mr. Dooley: Yes. 

The Court: You are not trying to impress upon 
the dealers of second-hand boxes that they have to 
comply with these rules and regulations? 

Mr. Dooley: No. 

The Court: You are only trying to get the court 
to grant you a judgment for the so-called over- 
ceiling prices. It seems to me the solution of this 
ease, 1f you have any violation at all, it is a tech- 
nical violation, and so it seems to me you should 
be willing to aecept a nominal payment from the 
defendants and get rid of the eases. 

Mr. Dooley: But the Emergency Court of Ap- 
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peals was set up for one reason because Congress 
felt persons would be expert in dealing with 
this 

The Court: Mr. Dooley, I am looking at this 
from a practical standpoint. Suppose I would go 
ahead and hold with you, that you are entitled to 
judgment. It means an appeal to the Circuit. Sup- 
pose I didn’t hold with you and held with the de- 
fendants. That may mean an appeal to the Circuit. 

Mr. Dooley: It may. [123] 

The Court: You are only fighting for the prin- 
ciple of the thing here. It is not the money involved. 

Mr. Dooley: If they have a defense that con- 
cerns the validity, the Emergency Court of Appeals 
was set up for that purpose. 

The Court: I wish you would forget the Emer- 
gency Court of Appeals for a while. I think the 
proper solution of this case would be agree to a 
nominal judgment. They can’t violate the law any 
more. If they are guilty at all, they are guilty of 
a technical violation. 

Mr. Campbell: That was offered, your Honor. 

Mr. Dooley: It is within your Honor’s power to 
grant here treble damages. 

The Court: Suppose I find these defendants - 
euilty and grant a judgment for $1.00 in each 
case ? 

Mr. Dooley: I don’t think that is permitted by 
the regulation, your Honor. The way the plaintiff 
views it, it is a question of when: 

The Court: These cases many, many times, Mr. 
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Dooley have been settled by an agreement between 
the parties. Not so long ago Judge Harrison had 
one of these cases involving sales of automobiles. 
They weren’t tried. They were adjusted between 
the parties. If these defendants are guilty at all, 
they are guilty of a technical violation. I am cer- 
tainly not going to be hard on them. If I find them 
guilty, I am not going to be [124] hard on them. 
Why not make some settlement with them? 

Mr. Dooley: Of course, a settlement would have 
to be approved by Washington as far as the plain- 
tiff is concerned. 

The Court: What’s that? 

Mr. Dooley: Any offered settlement by the plain- 
tiffs will have to be approved by Washington. 

The Court: If I make a judgment, it won’t 
have to be approved by Washington. Washington 
won’t have anvthing to say about it at all. 

Mr. Dooley: But I was wondering if it is within 
the court’s discretion to refuse to give treble dam- 
ages. 

The Court: It is within the ecourt’s discretion 
to refuse to give any judgment at all. 

Mr. Dooley: JI don’t think so. 

The Court: Can’t I find for the defendants in 
this ease? If I can’t find for the defendants, what 
is the use of proceeding with the case? 

Mr. Dooley: It is not a matter of the plaintiff 
not wanting the defendants to have their proper 
remedy. The plaintiff is merely saying that their 
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proper remedy is with the Emergency Court of 
Appeals. 

The Court: You want to get the Emergency 
Court of Appeals in this case. 

Mr. Dooley: Congress set up that court for the 
purpose of determining the validity. The validity, 
as you see from [125] the various figures the de- 
fendant has brought in, is a maze of economics that 
requires an expert body that through the vears has 
determined the validity of these regulations. 

The Court: But we have before us at the pres- 
ent time, of course the exhibit was admitted over 
your objection, but we have before us a statement, 
it is an inter-office memorandum, it is true, to Mr. 
Harrington, the District Enforcement Director, and 
they sav there is no data in the files to determine 
how these grades were fixed. 

Mir. Dooley: I have asked Washington for more 
evidence, and they said since the question could not 
be raised here, there was no point about getting 
this. 

The Court: You tell Washington they better 
come out to try the case then. 

Mr. Dooley: When it was submitted, certain 
statistical data went along with it, according to my 
understanding. J think before deciding the question 
all the facts should be before the court. The plain- 
tiff felt that the authorities were sufficient to show 
that this is not a question before this court. This 
court cannot consider the validity. It involves facts 
and figures and the various data that should he 
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gathered so that the court can consider it. I don’t 
think all the facts and figures are before the court. 

The Court: Probably not. You probably have 
some facts and figures you want to present to the 
court. [126] 

Mr. Dooley: I don’t have any I want to present. 

The Court: Let’s proceed. 

Mr. Dooley: All the facts and figures are not 
available. Some are in storage. If the question of 
validity arises, all those figures will be gathered to- 
gether and presented to the Emergency Court of 
Appeals. If a judgment is rendered here, the judg- 
ment will automatically be stayed the minute you 
allow them to appeal to the Emergency Court of 
Appeals, and if the Emergency Court of Appeals 
determines it is invalid, they can vacate the judg- 
ment. It is a special body that has passed upon the 
validity of regulations for years that should de- 
termine the question of validity, I mean if they 
have questioned validity, and plaintiff is perfectly 
willing for them to determine it, but I don’t believe 
this court has the jurisdiction and I don’t believe 
it should determine it because an expert body that 
has passed upon regulations year after year ever 
since the Emergency Price Control Act of 1942 
should determine the question. That is the position 
of the plaintiff. 

The Court: All right. Let’s proceed with the 
testimony. 

Mr. Campbell: There was a motion to strike. 


| 
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The Court: The motion to strike is denied, Mr. 
Dooley. 

Cross Examination 

Q. (By Mr. Dooley): Mr. Dix, you stated in 
your testimony this morning [127] that the defend- 
ants comprise about 95 per cent of the industry, is 
that correct? A. That is true. 

Q. What area were you referring to? 

A. What other area is there in Southern Cali- 
fornia? 

The Court: Were you referring to Southern 
California ? 

The Witness: Yes, your Honor. 

Q. (By Mr. Dooley): How many defendants 
are there here, do vou know? 

Mr. Campbell: There are 14, the record shows. 
15, counting one that is absent. 14. 

Q. (By Mr. Dooley): I show you Defendants’ 
Exhibit A in evidence and refer you to the list 
of companies at the end there and ask you from 
your knowledge are those companies in the box and 
erate business? 

Mr. Campbell: If you say they are, I will stip- 
ulate they are. 

Mr. Dooley: Well, I am not sure. I am asking him. 

The Witness: I will say they are, except some 


of them are out of business. 


The Court: Well, they were at that time, were 
they ? 

The Witness: They were at that time out of 
business. 
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Q. (By Mr. Dooley): Did you check the num- 
ber of defendants there? A. No: | 123i 

Mr. Campbell: There are 26 firms listed there. 

The Court: Will you stipulate there are 26 
firms? That is argument. The evidence is before 
the court. 

Q. (By Mr. Dooley): Will you still say that 
the defendants comprise 95 per cent? 

A. Yes. 

@. Now, the number here 

Che Court: Just a minute. 

Mr. Campbell: ‘There is confusion there. 

The Court: His testimony was 95 per cent of 
the volume, not 95 per cent of the merchants, but 
95 per cent of the volume of the business done. 

Q. (By Mr. Dooley): Were you speaking of 
the volume in Los Angeles County? 

A. Well, we cover all Southern California. 

@. Do you know whether there are any dealers 
in Imperial County? A. None. 

Q. Inyo County? 

A. Where is Inyo? 

Q. It is in Southern California. 

Mr. Campbell: Bishop and Independence. 

The Witness: What big city would it be near? 

Mr. Dooley: JT am not familiar with that. These 
counties are enumerated. [129] 

The Witness: There are two second-hand dealers 
in Imperial County. 

The Court: Do you mean to tell me vou think 
there is a second-hand dealer in Inyo and Mono 
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County? There aren’t any boxes there. You could 
put them all in one erate. 

Mr. Dooley: These are in the order. If his state- 
ment that they comprise 95 per cent of the vol- 
ume 

The Court: If there is a dealer in Inyo or 
Mono County, they wouldn’t do one tenth of one 
per cent of the business done in this area. 

Q. (By Mr. Dooley): What about San Diego 
County ? 

A. Sinee your regulation has come out—before 
the regulation, there was one dealer. Since the regu- 
lation, he has gone out of business. There are two 
more dealers. 

The Court: That makes three all together? 

The Witness: At this time there were three, yes, 
your Honor. 

Q. (By Mr. Dooley): You stated this morning 
Mr. Alvarado purchased all of his containers from 
the Safeway Stores, is that correct? 

A. To my knowledge, yes. 

Q. How extensive is your knowledge? 

A. Jf I don’t know what my competition is 
doing, I don’t know how I am going to be doing. 

Q. So you check up en your competition ? 

A. Yes, pretty well. [130] 

Q. Just how do you check upon your compe- 
tition ? 

A. I know exactly what sources of supply are 
available and I know who is getting business from 
the sources of supply. 
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Q. You make a special check on each of the 
dealers in the business? A. Definitely. 

Q. I believe you stated this morning you were 
one of the biggest dealers in the area, is that cor- 


rect ? A. I think so. 
Q. You stated you were pretty familiar with 
the industry. A. Yes. 


@. And you check up on the various companies. 
Now, what is the volume of your business per year? 

The Court: In dollars and cents? 

Q. (By My. Dooley): Approximately. 

A. Over half a million. 

Q. Half a million dollars gross, and yet you 
stated this morning you were not familiar with 
your customers? 

A. I didn’t say I didn’t know who they were. 

Mr. Campbell: That is a misstatement of the 
record. He stated he knew who he sold to, but he 
didn’t know what they did with the boxes. 

Q. (By Mr. Dooley): You were not able to 
give the percentage sold to traders and packers? 

A. No. 

@. And yet you give the number of your ac- 
counts as 300 accounts? A. Ves: 

The Court: Approximately 300. 

Q. (By Mr. Dooley): You referred to a meet- 


ing during May 1952, did you not? A. Yes. 
Q. And you stated that Mr. Wilson and Mr. 
Murray were at that meeting? A. Yes. 


Q. Did you hear Mr. Murray tell you in effect 
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CPR 142 was the law and until it was changed 
you would have to comply with it? 

A. I didn’t understand it to be that way. 

The Court: No, that is not the question. Did you 
hear him say that? You can answer that yes or no. 

The Witness: No. 

Q. (By Mr. Dooley): ‘You did not hear that? 
At that meeting did anyone directly tell you to con- 
tinue to price under order L-117? 

A. Directly is a funny word. 

The Court: Myr. Dooley, he already testified no- 
body told him to continue under that directive L-117 
and nobody told him not to. You are trying to get 
him to change his testimony. He [132] said nobody 
told him to continue and nobody told him not to 
continue. 

Q. (By Mr. Dooley): Did you ever receive any 
information that CPR 142 had been changed or 
amended ? A. No. 

The Court: I think it can be stipulated, can’t it, 
that CPR 142 continued until the end? 

Mr. Campbell: It died with the agency. 

Mr. Dooley: Yes. I wanted to get his knowledge 
as to whether he had heard anything of that nature. 

The Court: May I ask a question here, counsel? 
Did CPR 142 establish a price less than the orig- 
inal ceiling price in any commodity? 

Mr. Campbell: Yes, your Honor. 

Mr. Dooley: I am unable to state, because I 
don’t have any facts. 

Mr. Campbell: I can state that it does, based 
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upon Exhibit D, also based upon Exhibits B and C. 
I was going to use that in my argument. There 
are specific instances. 

The Court: Assuming just for the purpose of 
an argument that regulation 142 used a ceiling price 
which was lower than—I am talking about a sell- 
ing price, not a buying price, a selling price of the 
defendants—assuming that it sets a ceiling price 
lower than the original freeze price, did they have 
a right to do that, did the government have a right 
to come into [133] an industry and say, “It is true 
your prices at the time the freeze went into effect 
were 100 per cent, but we think you are making 
too much money, so we will set your price at 75,”’ 
ean the government do that? 

Mr. Dooley: I am not sure as to the validity of 
that, as the plaintiff is of the position the validity 
is not in question before this court, and to delve 
into that question, I wouldn’t be able to answer. 

The Court: You are prosecuting under a cer- 
tain regulation. Don’t vou think the defendants have 
a right to test out this regulation ? 

Mr. Dooley: Yes, your Honor. 

The Court: Any place other than the Emergency 
Court of Appeals? 

Mr. Campbell: Now, your Honor, it is in Phila- 
delphia. They used to travel around, but it is all 
now in Philadelphia. 

Mr. Dooley: In the first place, they had an op- 
portunity to protest the regulation if they felt it 
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was unfair. That was within six months after the 
passage of the regulation. 

The Court: Suppose the basic law said that the 
price on a commodity should be 100, and then by 
regulation the OPS came along a year later and 
set the freeze price or ceiling price at 75. Could 
they lower the OPS price, the ceiling price below 
what the parties were getting at the time the freeze 
went into effect? [134] 

Mr. Dooley: That is a question that, as I said, 
I can’t say definitely just as to their powers, but 
I can say, your Honor, they had an opportunity to 
protest to the Administrator and if the protest was 
denied, that is even before suit they had that op- 
portunity, they could appeal to the Emergency 
Court of Appeals then. Now they have an addi- 
tional chance. J mean I won’t say because it would 
involve a lot of questions of law as to the powers 
and extent of the Price Administrator in promul- 
gating regulations. 

The Court: All right. Proceed. I raise these 
questions as I think about and as we come to them. 

The Witness: Is the government going to supply 
us with attorneys to do all this? 

The Court: You can’t argue. You can just an- 
swer questions, but don’t argue. 

Q. (By Mr. Dooley): Did you know, Mr. Dix, 
where regulation CPR 142 came from? 

A. Would you repeat that. 

Q. Did you know, Mr. Dix, who promulgated 
ceiling price regulation 142? 
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A; No, I-don’t know 

Mr. Campbell: I submit that is a matter of record. 

The Court: The witness says, “I don’t know.” 

The Witness: You mean the individual’s name? 

The Court: The answer is you don’t know. [135] 

Mr. Dooley: I have no further questions, your 
Honor. 

Mr. Campbell: That’s all. 

The Court: You may step down. 

(Witness excused.) 

Mr. Campbell: I understood you had a witness 
you wanted to take out of order. 

Mr. Dooley: Yes. 

Mr. Campbell: JI have no objection. 

The Court: All right. It’s awfully late in the 
afternoon now, though. 

Mr. Dooley: J have someone here I should like 
to put on. 

The Court: All right. 


CHRISTIAN V. MURRAY 
called as a witness herein by and on behalf of the 
plaintiff, having been first duly sworn, was exam- 
ined and testified as follows: 
The Clerk: Will you please state your name? 
The Witness: Christian V. Murray. 


Direct Examination 
Q. (By Mr. Dooley): What is your business or 
profession, Mr. Murray? 
A. Jam an attorney-at-law. [136] 
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Q. On or about May 1952, what was your occu- 
pation ? 

A. J was an attorney-advisor in the local Office 
of Price Stabilization in Los Angeles, California. 

Q. How long had you served in that capacity ? 

A. I started in June of 1951. I had been about 
a year at that time. 

Q. During May 1952 were you present at a 
meeting between officials or employees of the Office 
of Price Stabilization and representatives of the 
Los Angeles Box and Crate Dealers Association? 

A. Iwas. I believe there were two or three meet- 
ing in May. 

Q. ‘Take the first of these meetings. As you re- 
eall it, who else was present at that meeting? 

A. At the first meeting, which was around the 
oth of May: 

Mi. Campbell: I did not get that. 

The Witness: It was around the 5th of May, 
might have been a day before or a day after. I re- 
eall there was Mr. Wilson, Mr. Hameetman from 
the Office of Price Stabilization, there was Mr. Dix 
and four others from the box and crate industry. 
Three of those four I recall in the courtroom. I 
don’t know whether the fourth is here. I have for- 
gotten him. But there were five all together. 

Q. (By Mr. Dooley): Will you point out the 
members that [137] you see in the courtroom today 
who were present? 

A. Yes, I think it is Mr. Ginsberg and the 
gentleman over here. 
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Mr. Campbell: From the Star Box. 

The Witness: And the other gentleman beside 
Mr. Dix. 

Mr. Campbell: Mr. Sobelman. 

The Witness: There was one other. I don’t see 
him in the courtroom now. He may be in the court- 
room and I just don’t recognize him. 

Mr. Campbell: Mr. Ohanesian, is that the gentle- 
men you refer to? 

The Witness: I couldn’t say definitely, but it 
may be so. 

Q. (By Mr. Dooley): In what capacity did you 
attend this meeting, Mr. Murray? 

A. Well, I was an attorney-advisor to the indus- 
trial section and I received a telephone call asking 
if IT could attend a meeting in the office of the chief 
of that section. When I arrived there, I found the 
five gentlemen with Mr. Wilson and Mr. Hameet- 
man. The meeting had evidently been in session 
prior to my arrival and they asked me several ques- 
tions after I got there. 

@. What questions were those, Mr. Murray? 

A. The first question was as to the effect of the 
ceiling price regulation 142. [138] 

Mr. Campbell: May we have the parties that 
asked the questions? 

Mr. Dooley: Does the court have a ruling on 
that? 

The Court: Yes. Can you give the names? 

The Witness: Yes. Mr. Wilson asked me, ‘Will 
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you explain the effect of this regulation No. 142 to 
these gentlemen ?”’ 

I explained that it was a regulation issued by 
the Director of Price Stabilization, that it affected 
the Southern California area and by its terms was 
made effective on May 5, 1952. There was quite a 
discussion following about prices and possible loss. 

I was again asked if there was any way, Mr. 
Wilson, I believe, asked the question again, that 
this regulation could be stayed in its effect until 
the local office had a chance to determine facts. 

I again explained that the office in Los Angeles, 
the district office, had no authority, had no power 
to change or stay the effect of any regulation, that 
that power was solely in the Washington office, in 
the Director’s office. 

Q. What else, if anything, did you say to them? 

A. Well, the next item was what could the mem- 
bers of the industry do. 

I then explained from the price procedural regu- 
lation the system of a protest, application for ad- 
justment or amendment. [139] 

I was asked how long it took to get a protest 
through. 

I had to answer from my personal experience 
it was not very satisfactory, and usually it was 
several months. 

They did ask would it be necessary to retain an 
attorney to file a protest. 

I answered that it was not necessary, but it was 
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a technical application and sometimes attorneys 
were advisable. 

I was asked if there was anything that the local 
office could do inasmuch as the regulation had been 
initiated in the Los Angeles office. 

I answered that if a protest were filed, based upon 
my prior experience, it would be sent to the local 
office for recommendations and determination of 
certain facts, and since the regulation had initiated 
in the Los Angeles office, I felt that the same effect 
or result could be attained by the local office sub- 
mitting to the Washington office a re-survey of its 
facts. 

That is in effect what was agreed upon at that 
first meeting, that facts would be determined and 
that the local office would submit to the national 
office for further consideration and recommend a 


change. 
Q. You hstened to the testimony of Mr. Dix, 
did you not? [140] A. Yes, I did. 


Q. He made the statement that you said that the 
regulation originated with the Los Angeles office 
and could be changed in the Los Angeles office. Did 
you make any such statement? 

A. No. Probably it was a misunderstanding. I 
do recall explaining that the local office had en- 
tirely delegated authority, that none of the offices 
outside of the office in Washington had any power 
or authority to suspend the operation or to change 
or amend one of the regulations, that all we could 
do was recommend to the national office. 
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Q. Mr. Dix also stated that at this meeting Mr. 
Wilson said to the effect that there were not hand- 
cuffs to put all of them in jail, that they need not 
worry. Did you hear Mr. Wilson make that state- 
ment? 

A. I heard a statement to that effect. I wouldn’t 
say it was exactly in those words. But, frankly, it 
was a pleasant meeting. I mean personally we were 
quite friendly and there was an exchange of banter, 
shall we say. 

Q. Was that statement made by Mr. Wilson? 

A. In effect it was, yes. | 

The Court: May I ask a question? 

The Witness: Yes, your Honor. 

The Court: Did you, subsequent to this meeting, 
present the matter to Washington and recommend 
a change? [141] 

The Witness: The office did, your Honor. 

The Court: The office did? 

The Witness: The office did, yes. 

The Court: All right. 

Q. (By Mr. Dooley): That was the first meet- 
ing. Was there another meeting? 

A. There was another meeting about, oh, I 
would say a week, perhaps, later. That is the meet- 
ing at which Miss Frances Lavine was present and 
it was at that meeting that it was determined to 
send out the accountants to examine the books to 
determine what the impact was. They had then 
operated about a week with the new regulation in 
effect, and it was to determine what the changes 
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were between the prior operation and the new regu- 
lation. 

On May 16, I wrote a memorandum to the chief 
of our accounting section asking that he detail one 
of his accountants to make a survey in the box 
and crate industry. 

Q. At this second meeting, were the same per- 
sons present, to your knowledge? 

A. At least three were the same. I am not sure 
if ali five were there. I know Mr. Dix was present 
at all the meetings I attended, and I believe Mr. 
Ginsberg was, and I think Mr.—the gentleman 
behind you. I recall those three definitely at all 
meetings, but I am not sure whether the other two 
were the same or not. [142] 

Q. Did you have occasion to make a statement 
at this meeting to anyone? 

A. At the second meeting ? 

Q. Yes. 

A. Well, at all meetings I was called upon to ex- 
plain the regulations, if that is what you mean. 

@. Did you have anything to say concerning the 
legal effect of the ceiling price regulation 142? 

A. I ean’t be sure at which of the three meet- 
ings statements were made. I know at the first 
mecting the question uppermost was whether the 
regulation was in effect and had to be observed, and 
that was definitely answered that we had no power 
to 


Mr. Campbell: As to this last, I will object. Let’s 
have the witness give the conversation. 
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The Court: He is giving the conversation. 

Mr. Campbell: He is giving an interpretation. 

The Witness: This was again in answer to Mr. 
Wilson’s query, what could be done with these men. 

Mr. Campbell: My objection was, ‘‘They were 
definitely told so-and-so.” 

The Court: It is what you said to this delega- 
tion, that is what we want to know. 

The Witness: In answer to a question which, as 
IT recall, came from Mr. Wilson, T advised them 
that that regulation [143] was a law and that in 
the local office, the Los Angeles district Office of 
Price Stabilization, there was no one who had au- 
thority to suspend or hold in abeyance its operation, 
that it was in effect as of the date specified, May 5. 

Mr. Dooley: No further questions. You may 
cross examine. 

Mr. Campbell: Shall I proceed? 

The Court: Yes, let’s proceed. 


Cross Examination 

Q. (By Mr. Campbell): Mr. Murray, you say 
you attended at all three meetings of this nature? 

A. Three in May. I was in another meeting in 
about February of last year. 

Q. Four all together? 

A. Yes. That was much later. That was in the 
enforcement office then. 

Q. Each time you were present, I take it, you 
were present at the request of Mr. Wilson, who 
was head of the division? 
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A. I was invited to the meeting, yes. 

Q. By Mr. Wilson? A. Yes. 

Q. I take it you don’t know if other meetings 
were held [144] at which you were not present? 

A. I don’t, no. 

Q@. As a matter of fact, Mr. Murray, with rela- 
tion to this regulation 142, that was submitted to 
you locally for your examination prior to the date 
it was ever signed in Washington by the Director 
of Price Stabilization, was it not? A. Yes. 

@. At that time your opinion was asked as to 
the form in which the regulation was set up. 

A. The legal sufficiency of the form, yes. 


@. Did you at that time go into the economic 
figures which make up the sense of this order? 

A. No. 

Q. You had nothing to do with that? 

A. No. 

Q. At the time you examined this order in con- 
nection with your official capacity as advisor to the 
section, did you examine any figures to determine 
whether or not this order actually accomplished the 
purpose which is set forth as the attempted pur- 
pose, Mr. Murray, in its preamble? 

A. I considered only the form. I did not con- 
sider the factual data in the order. 

Q. You didn’t consider the substance of the reg- 
ulation at all? 

A. My function was purely on the form and 
the legal sufficiency. [145] 
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Q. In other words, whether the t’s were crossed 
and the 1’s dotted? 

A. Well, roughly so. 

Q. Isn’t it a fact that at that first meeting which 
you attended, which you say was in session when 
you came into it, that it was agreed by all of the 
parties present that economically the used box in- 
dustry composed of dealers could not operate ex- 
cept at a loss under this 142? 

A. That was a statement I heard. 

Q. You not only heard those statements, did you 
not, from the box men or their representatives, 
but also such facts were agreed to by the officials 
of the OPS who were present? 

A. J don’t recall any agreement. The agreement, 
if any, was that it appeared to be from what they 
told us, and that is why it was determined to have 
the accountants go out and resurvey the facts. 

Q. It was then the determination of these meet- 
ing that the situation was at least serious enough 
to require an appraisal of the economic status of the 
iaciistry, isn't that correct? 

A. That was our opinion, yes. 

Q. Did anyone who was present at these meet- 
ings which you attended of the OPS take the posi- 
tion that the box companies could operate under 
142, could operate economically? [146] 

A. No, I don’t recall anyone taking that par- 
ticular position. 

Q. At the time that you approved this regula- 
_tion prior to its being signed in Washington, did 
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you have before you or were you shown any figures 
by which the ceiling prices as set forth in 142 were 
arrived at? 

A. I saw some sheets but, frankly, I do not re- 
eall what was in them. 

Q. Did you even examine them? Were you called 
upon to examine them in connection with the work 
you did on 142? 

A. No. I politely listened while they told me, 
but T didn’t have to make any decision as to the 
factual matters. 

Q. Who was supplying the information on the 
factual matters? 

A. Mr. Hameetman, who was the commodity 
analyst or business specialist handling the lumber 
products division. I think he said he surveyed the 
market and gathered the facts. 

©. Do you know whether or not he had in the 
course of that survey made any examination, either 
orally or of the records of any of the dealers who 
purported to be affected by this order? 

A. Of my own knowledge, I do not know. 

Q. Isn’t it a fact that during the course of these 
meetings the representatives of the box companies 
made the point that they had never been consulted 
with reference to the prices [147] set forth in 1422 

A JI do reeall one statement, I believe Mr. Dix 
made it, and I think it was in the first meeting, at 
which Mr. Hameetman was present, where Ha- 
mectman had said he cheeked the industry. 
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T can veeall Mr. Dix saying, ‘“Well, IE would cer- 
tainly like to know whose plant he went to.” 

Q. What did Mr. Hameetman reply? 

A. He replied, gave a couple of names, but who 
they are now, I have no idea. 

Q. Isn’t it a fact that in the course of this meet- 
ing and in your presence it was stated by one or 
more of the officials of the Office of Price Stabiliza- 
tion present that while all orders or changes to 
orders were issued over the signature of Washing- 
ton, that the local office of the Office of Price Sta- 
bilization was the originating body for any regula- 
tions and that any changes made in an existing reg- 
ulation would be only after consultation with the 
local office? 

A. JI think I explained that myself to them, 
that any regulation originating in Los Angeles 
would be referred back to Los Angeles for re-ap- 
praisal. 

Q. So that although required by the statute, the 
Director of Price Stabilization, who at that time 
was Ellis Arnall, was required to place his signa- 
ture on any regulation for it to become effective, 
and he was also required by the statute under his 
delegated authority from the President to approve 
[148] of any amendment, nevertheless it was a 
fact, was it not, that the actual formulation of any 
regulation affecting the box industry in Southern 
California would originate and be approved by the 
local Office of Price Stabilization? 
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A. It would either originate or at least be co- 
ordinated with, that is true. 

Q. And isn’t it a fact that these people were 
given to understand in words or in substance at 
that time that although Washington nominally was 
the signatory party, that the responsible office in 
formulating the regulations with respect to their 
business was the Los Angeles Office of Price Sta- 
bilization ? A. That is correct. 

Q. And isn’t it a fact when these people in- 
quired during times you were present as to whether 
specifically they should again engage the firm of 
Snyder & Snyder, who had represented them in 
obtaining order L-117, they were advised by one or 
more of the officials present that that would not 
be necessary since the recommendations would be 
made by the local office, who would familiarize 
themselves with the economic situation of the in- 
dustry ? 

A. I do not recall anyone advising them not to 
retain Snyder & Snyder. I do recall being asked —— 

Q. I meant no implication that you were not 
advising them to hire any specific attorneys. I used 
that name because [149] it might refresh your rec- 
ollection. Go ahead. 

A. I believe I testified before I do recall some 
of them asking if it were necessary to retain coun- 
sel in order to file a protest, and I believe my an- 
swer to that it was not a requisite or necessity, but 
it was a technical type of procedure and they should 
have legal counsel, if they could. As I recall, there 
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was some question about cost and we were asked 
if we would help if they wanted to do it without 
counsel. 

Again we said we would render every assistance 
we could. 

Q. Wasn’t the upshot of those negotiations it 
was considered by all parties that protest had been 
filed with you by reason of these meetings? 

A. <A technical protest described in price proce- 
dural regulations was discussed and it seemed to be 
the consensus of opinion that it would be an un- 
necessary waste of time because it used to take 
months. 

@. And for that reason it was the understand- 
ing of the parties, was it not, that by the meetings 
there in bringing these matters to your attention 
that they were protesting his regulation as being 
one which they could not economically continue to 
do business under ? 

A. There was a definite protest at those meet- 
ings, that’s right. 

@. That was so considered by all parties, was it 
not, I mean as far as the Office of Price Stabilization ? 

A. We considered it as an objection to the regu- 
Jation. 

Q. Did not the Office of Price Regulation there- 
after, immediately thereafter, and at least in part 
through a written request commence a survey for 
the purpose of relieving these people from ceiling 
price regulation 142? A. That is correct. 

@. Isn’t it a fact that one or more responsible 
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officials of the Office of Price Stabilization reported 
to Washington in writing, making recommendations 
that ceiling price regulation 142 be abandoned 
and considered of no force and effect? 

A. TI ean’t reeall an absolute abandonment of it, 
counsel. 

@. What do you recall in that regard? 

A. I did not write any of the communications 
myself. 

Q. Didn’t one of the other attorneys there write 
such a communication ? 

A. I don't believe so. In the division of re- 
sponsibility in a matter which came in, both the 
commodity section and the legal section participated. 
If it was a matter pertaining to a section, which 
this was, the commodity section, the procedure on 
earrying out the policy, as we termed it, is that the 
memorandums were initiated in Mr. Wilson’s office, 
in our system they had to go through San Francisco 
and be acted [151] on in San Francisco, before they 
got back to Washington. 

@. Through the usual cumbersome channels? 

A. Very cumbersome. I do recall having brought 
before me just for my information, you might say, 
or interest, memorandums which were just about 
on their way to being mailed. 

Q. When was that in point of time? 

A. Some of them were several months afterwards. 

Q. Those were the first memorandums you re- 
eall as a result of these meetings going forward 
io Washington ? 
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A. No. They were memorandums earlier in that 
period. As a matter of fact, the regional office sent 
down a representative to survey the matter, not only 
in Los Angeles, but in San Diego, and I believe 
it was a lady. I don’t recall her name, but she 
visited some of the box plants. I know one of our 
men took her out. 

Q. Was her name Isabel Grant? 

A. No. Isabel Grant, I believe, had left the or- 
ganization by that time, but I wasn’t in on that 
week-end. 

The Court: Do vou know of your own knowledge 
any letters were written to Washington or to the 
regional office suggesting the abandonment or modi- 
fication of regulation 142? 

The Witness: I would say letters, your Honor, 
which were to be mailed. I can’t say definitely they 
were mailed. 

The Court: May I suggest to counsel, can you 
set the letters? [152] 

Myr. Campbell: JI made a request for the letters. 

Mr. Dooley: JT have written asking for the let- 
ters. I haven’t received a reply. I also wrote to 
Washington asking for statistical data, but thev 
said it was—well, that was immaterial. 

Mr. Campbell: T have previously made a request, 
and I was going to renew the request at this time, 
requesting a specific letter written by the legal 
section to Washington. J take it from your state- 
ment to the court you are unable to produce such 
a letter. 
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The Court: Have you got any secondary evi- 
dence? 

Mr. Campbell: If he doesn’t have the letter, I 
intend to produce something. 

Mr. Dooley: If the letter pertains to validity, I 
was not able to obtain it. 

Mr. Campbell: No, this letter was pertaining to 
the enforcement of regulation 142, a specific rec- 
ommendation made. 

@. Do you recall a letter on that subject? 

A. I beg your pardon, counsel? 

Q. Do you recall a letter on that subject per- 
taining specifically to the enforcement of 142 and 
the recommendations of the local office with respect 
thereto? , 

A. I don’t have a concise recollection of it, 
counsel. I do know there were several memos went 
forward, and that the local office definitely wanted 
some change made. [153] 

The Court: You say the local office wanted some 
change made? 

The Witness: That’s right. 

Q. (By Mr. Campbell): Do you recall speci- 
fically that these letters which you saw and which 
were, you say, in the course of mailing, and you 
presume later were mailed, made a recommendation 
that these people be relieved from this situation ? 

A. They more or less recited the facts and asked 
for consideration to be given to any suggested 
change. 


| 
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Q. And didn’t they recommend that the changes 
be made, or were they simply fact recitals? 

A. No, they went beyond a recital of facts. 

Q. They did make recommendations? 

A. Yes. 

Q. I take it you do not recall at this time the 
precise recommendations ? 

A. I had so many things. 

Q. You had other industries as well? 

A. Yes. 

Q. It seems to me you stated you personally on 
May 16, 1952, in connection with the meetings and 
the requests for help or assistance from the box 
dealers, that vou personally wrote a letter request- 
ing that a survey be made. Up until the time you 
left that office in January 1953, had you ever [154] 
received a survey? 

A. Oh, yes. Mr. Kimball, an accountant, was de- 
tailed to make the survey, and he came back in 
later and showed me his spread sheets and ex- 
plained the effect of them. 

Q. Of Order 142? 

A. Well, he was explaining what he found in 
the books and the projection, [I believe, of 142. 

The Court: The hooks of whom? 

The Witness: He went to some of the defendant 
organizations. 

The Court: All right. 

Q. (By Mr. Campbell): I am going to show 
you Defendants’ Exhibit D and ask you if you 
ever saw that document which is dated February 
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26, 1953, particularly Schedule A attached thereto, 
being headed Analysis of Costs and Sales of Agri- 
cultural Wood Containers to Dealers. 

A. No, I don’t recall seeing this, counsel. 

Q. Did you see a similar schedule to this? 

A. The schedule which I recall seeing had the 
names of firms and the year so-and-so. 

Q. When did you receive that? 

A. I didn’t receive it. Mr. Kimball brought it 
in to show me what he found. That should be in 
the OPS file. 

@. How long after your request that such a 
survey be made was it that you saw that? [155] 

A. Honestly, I don’t know, counsel, but 7 assume 
it was probably within a month or six weeks. 

@. Do you know what happened to that after- 
wards when Mr. Kimball took it away? 

A. No, I really don’t know. 

Mr. Campbell: J will ask at this time that the 
government, if possible, produce that particular 
survey. 

The Court: Will you produce any records you 
ean, and if vou can’t, I will have to admit secondary 
evidence. 7 


Mr. Dooley: ‘I have no records pertaining to 
that situation. The government takes the position | 


all of this evidence is immaterial. 

The Court: I know what your position is, Mr. 
Dooley, but, nevertheless, the defendants have a 
right te present their theory and philosophy to the 
eourt. They have a right to have these records if 
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they are obtainable. If you can’t get them, I will 
allow secondary evidence. 

Mr. Dooley: I am willing to have secondary evi- 
dence admitted if the court considers it relevant. 

The Court: I suppose I can have a stipulation at 
this time that this schedule which is attached to 
Exhibit D and attached to a letter dated February 
26, 1953, was prepared on or about February 26, 
1953. This is a schedule that was produced and de- 
veloped at about the time this letter was written, 
is that eorrect? [156] 

My. Dooley: Yes. 

Mr. Campbell: Yes. I am through with the wit- 
ness, your Honor. 

The Court: Have you any other questions? 

Mr. Dooley: No further questions. 

The Court: May this witness be excused? 

Mr. Dooley: As far as I am concerned, your 
Honor. 

Mr. Campbell: Yes, he may be excused. 

The Court: You may be excused. 

(Witness excused.) 

The Court: Well, I notice we didn’t get through 
today. We will now recess until 10:00 o’clock to- 
morrow morning. 

(Whereupon, an adjournment was taken 
until 10:00 o’clock a.m., Friday, February 12, 
1954.) [157] 

The Court: Before we proceed, I would like to 
ask counsel a question. What was the saving clause 
in these cases when OPS went out the window ? 
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Mr. Dooley: J think that was in 50 USCA Ap- 
pendix 2156, your Honor. Your Honor, it is almost 
at the end of the 2156. 

The Court: JI might ask defense counsel, have 
you done any research upon this question of the 
right to prosecute this action? 

Mr. Campbell: No, sir, I have not, your Honor, 
other than the examination of 2156. 

The Court: I might ask the United States At- 
torney, have you got any cases, have any courts 
ruled that the right to prosecute an action like this 
survives after the termination of the authority? 
Have you done any research except to read the Act? 

Mr. Dooley: Not except to read the section, your 
Honor. 

The Court: All right. You may proceed. Call 
your next witness. 

Mr. Campbell: My. Ginsberg. [159] 


ISADORE GINSBERG 
one of the defendants herein, called as a witness by 
and in his own behalf, having been first duly sworn, 
was examined and testified as follows: 
The Clerk: Will you state your name, please? 
The Witness: Isadore Ginsberg. 


Direct Examination 
Q. (By Mr. Campbell): Mz. Ginsberg, what is 
your business or occupation ? 
A. Box and crate dealer. 
Q. What is the name of your concern? 
A. Growers Box and Crate Company. 
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Q. You are one of the defendants in one of these 


actions ? Eo Y cs) eam, 
Q. Growers Box and Crate Company, is that a 
partnership ? A. No, that is individual. 


Q. That is the name under which you operate? 

A. Fictitious firm name. 

Q. Is your concern one of the larger concerns 
engaged in the purchase and repair and resale of 
agricultural containers ? 

A. I would say so. 

Q. There was testimony here yesterday to the 
effect that [160] the 14 concerns that are represented 
in these actions represent 90 to 95 per cent of the 
used box industry, is that right, in accordance with 
your estimate as well? 

A. I would say so. 

Q. Approximately, to your knowledge, how many 
were there engaged during the year 1953 in this 
particular business in the Southern California 
area ? A. Oh, possibly 25. 

Q. Possibly 25. As I understand you, the 14 
represented here represent 90 to 95 per cent. 

A. I am talking about the whole Southern Cali- 
fornia area, but we are 95 per cent of the Los 
Angeles area. 

Q. Now, Mr. Ginsberg this is, is it not, a highly 
competitive line of business? 


A. Yes, it is. 
Q. How long have you been engaged in the busi- 
ness? A. Since December 1937. 


Q. Asa matter of fact, the greater number of 
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concerns are located in a fairly confined area of the 
city, are they not? A. Yes, they are. 

@. It is also a fact, is it not, that each ofsgen 
are pretty generally familiar with the sources of 
supply of used boxes and the places of sale of the 
rehabilitated boxes by your competitors? [161] 

Mr. Dooley: Your Honor, I will object to the 
leading questions. If the defendant will phrase his 
questions less leading, I will have no objection. 

Mr. Campbell: I will withdraw the question. 

Q. Mr. Ginsberg, do you endeavor at all times 
to keep yourself posted on what your competitors 
are doing? 

A. If I did not, I wouldn’t be in business. I 
have to know what each and every one of my com- 
petitors is doing, where they are buying, who they 
are selling, try to find out their sources. 

Q. How often do you keep that check on your 
competitors? A. Daily. 

Q. Do you attempt to famiharize yourself with 
the prices which they are paying for boxes? 

A. Certainly. 

@. And are such prices as are being paid for 
boxes generally known throughout the produce in- 
dustry ? A. Yes, they are. 

Q. Do you attempt to familiarize yourself daily 
with the prices at which they are selling boxes? 

A. Yes, I do. 

Q. Let me ask you this, Mr. Ginsberg, based 
upon your experience in this industry since 1937, 
will you state what your experience has been as to 
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sales prices by yourself and your competitors, that 
is to say, are the prices offered by [162] the in- 
dividual concerns exactly the same or within a very 
close range of being the same daily? 

A. Buying prices? 

Q. Selling prices. A. Yes, they are. 

Q. Incidentally, some emphasis has been placed 
during these proceedings on the sale of boxes to 
packers. Does the sale to packers represent a large 
portion or not of your business? 

A. Well, I wouldn’t say it is a large portion. 

Q. What are your principal sources to which 
you sell boxes? 

A. Well, we sell them to growers and truckers 
and shippers and packers and anybody who comes 
in and wants to buy them. 

Q. Of course, here in Southern California, we 
always think of the orange industry as being one 
of our largest agricultural industries. As a matter 
of fact, does the purchase and resale of orange 
crates play any particular part in your business? 

A. Well, we have got a peculiar situation on 
orange boxes for this reason, that in the Los An- 
geles area, particularly in California, actually most 
of the fruit that is shipped into the Los Angeles 
market is considered cull fruit. It isn’t the fancy 
fruit. The fancy fruit is wrapped and packed [163] 
and shipped in new boxes to the East, and all we 
get here in Los Angeles is what is shipped in boxes 
loose, and the wholesale citrus dealer or orange 
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dealer charges the retail store a 15-cent deposit on 
those boxes. They are charging that now and it 
may vary from time to time. 

Q@. Where they are buying packed oranges? 

A. No, they are loose. There is very little packed 
fruit sold in the Los Angeles area. There is very 
little sold, so consequently the stores pay a de- 
posit upon the boxes and the reason we don’t handle 
many of them, and we are not generally concerned 
with them, is because when we go to the store to 
buy those boxes, he says, “‘I want my 15 cents 
back,’’? and we say, ‘‘We can’t pay you 15 cents 
because we have got to resell them for that price.” 
So consequently a lot of people we are buying 
boxes from don’t sell us the orange boxes. 

Q. It is a fact, is it not, that practically all the 
orange packing plants where they pack wrapped 
fruit construct new boxes on their own premises? 

A. That is true. 

@. And those boxes are shipped out of state 
and do not, therefore, come back into the used 
ehannels in California? AD’ Phavs rich: 

Mr. Dooley: I object again to counsel framing 
a question and asking him for yes or no. I con- 
sider that leading. [164] 

The Court: I think it is leading, but I don’t 
know of any harm that is done. Try not to lead 
the witness. 

Mr. Campbell: Yes. 

Q. Now, Mr. Ginsberg, I will ask you, in the 
first place, when the OPS came into effect, your 
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business, of course, came under the general order, 
is that correct? A. Yes, it did. 

Q. Will you state with relation to that period, 
that is to say, the period December 20, 1950, to 
June 19, 1951, will you state how market condi- 
tions in that period varied, if any, from market 
conditions in your industry during the balance of 
the year? 

A. Well, we in the produce container business 
have a peculiar sitnation where in the winter 
months boxes and crates naturally are not selling 
as well as they would in the summer months, be- 
cause there aren’t as many crops to harvest. Conse- 
quently, we become blocked up with merchandise, 
it is sitting outside, it gets weather-beaten, and we 
run out of space and we need money to carry on 
our operations, so we sell a lot of boxes and crates 
for a lot less than what they are actually worth, 
because we are under that pressure for space and 
we have to unload a certain amount of merchandise 
to get money. So consequently when the GCPR 
'eame through, we were caught with a low ceiling 
price because that was not the true picture of our 
prices, and we were handicapped. [165] 

Q. Incidentally, in the used container business 
here in Southern California, are there certain types 
of boxes which constitute the bulk of your business, 
your sales? A. Yes, there are. 

@. What are those? 

A. Well, I would say lugs, lettuce crates, apple 

boxes, those three items. 
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Q. Incidentally, mn connection with lugs there 
is a distinction, is there not, in the industry as to 
lugs and so-ealled field boxes which were used for 
packing purposes ? 

A. We don’t have a category called a field box, 
but they do use some of the lugs for field boxes. 

@. But I am referring to field boxes as boxes 
which are put in the hands of the packers in the 
field. 

A. Yes. They do use lugs for field boxes, but 
we call them a lug. 

@. But those particular boxes are used again 
and again by the same group of packers, are they 
not? A. That’s right. 

@. Their daily compensation is based on the 
number of boxes they pack, and the loose fruit 1s 
then taken to the packing yard and re-packed in 
shipping containers ? A. Thais aietie 

Q. Now, immediately after the general ceiling 
price came into effect and you were frozen with 
the prices which [166] were in effect in January 
1950 and February 1951, will you state whether or | 
not vou and the other prineipal box people formed 
an association ? A. Yes. 

Q. Or had that been in existence? 

A. We had the association. 

Q. You had had the association prior to that 
time ? ee Yas. 

Q. T will ask you whether or not at that time 
vou and the association made any appeal to Wash- 
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ington for relief on your principal items from the 
general price freeze ? A. Wes: 

Mr. Dooley: Your Honor, I will object to any- 
thing taking place for the purpose of the record, 
IT will object to anything that took place prior to 
the period of the present violation. 

The Court: Overruled. 

The Witness: We retained Snyder & Snyder, 
attorneys, to represent us 11 Washington. 

Q. (By Mr. Campbell): That is a local firm 
of attorneys? A. Yes, in Beverly Hills. 

Q. At that time did you provide them with in- 
formation and data respecting the economic struc- 
ture of your industry, that is to say, the prices 
which you paid for your material during the vari- 
ous seasons of the year and the sales price which 
you had been in the custom of obtaining? [167] 

A. Yes, we did. 

Q@. I will ask you if subsequent thereto you re- 
ceived this order L-117, which is the defendants’ 
Exhibit A? A. Yes, we did. 

Q. Did you thereafter follow out the provisions 
of order L-117, together with the ceiling prices 
which had theretofore been frozen on items not cov- 
ered by order L-117? A. Yes. 

Q. Did you thereafter and until the end of the 
price stabilization program to the best of your 
ability conform your sales prices to those set forth 
under order L-117, and in respect to items which 
are not included therein but which were included 
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under the general freeze, did you conform your 
prices to those ceiling prices? 

A. Yes, we did. 

Q. Now, as a matter of fact, in your industry 
and during the operation of order L-117, and even 
after April 29, 1952, when ceiling price regulation 
142 was issued, did you always sell at the full ceil- 
ing price? 

A. Will you state that question again ? 

Q. After OPS came into being, did you always 
sell at the ceiling price or did you occasionally sell 
below the ceiling price? 

A. After OPS came in, did I always sell for 
ceiling price? [168] 

@. For the full ceiling price? 

A. Well, no, because there are times when the 
market might not warrant ceiling price and we 
would sell for less. ) 

@. In other words, you did not then set a flat 
price, full ceiling price for your products, did you? 

A. No, because supply and demand, sometimes 
the supply was too great and our price would auto- 
matically drop down. 

Q. Now, Mr. Ginsberg, I believe you have been 
identified as being a member of the committee from 
the box association which met with the various OPS 
officials after you people had learned of CPR 142, 
which is Government’s Exhibit 1 here? 

A. I was. 

Q. Prior to the time that this regulation was 
issued, had you ever been consulted by anyone from 
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the OPS by way of their economic advisors or 
economists or accountants, or any other official of 
the OPS with relation to the ceiling prices set 
forth in 142, either of dealers, yourself, or retailers 
from whom you were purchasing containers? 

A. Never was consulted. 

Mr. Dooley: The plaintiff objects for the pur- 
pose of the record to this or any other information 
pertaining to this subject of validity of the regu- 
lation on the ground that it is irrelevant, immate- 
rial and has no bearing on any issue before the 
court. 

The Court: Overruled. [169] 

Q. (By Mr. Campbell): In connection with 
your status, not only as a box dealer yourself, but 
as an official and a member of this committee of 
the association, did you attempt to ascertain— 
just answer this yes or no—did you attempt to 
ascertain whether the OPS officials prior to promul- 
gation of this 142 had consulted with any other of 
the dealers in the box industry? A. Yes. 

Q. You did attempt to so ascertain? 

A. Yes. 

Q. Did you ascertain whether or not they had 
consulted with those in the box industry ? 

A. When you ask me the question, did I ascer- 
tain, you are asking me whether I discovered or 
whether they had contacted any of the dealers? 

Q. Correct. 

A. I say they had not contacted them prior to 
the regulation. 
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Q. Prior to the regulation ? 

A. Prior to regulation 142. I checked with all 
the dealers and I found out that none of them had 
been contacted, including myself. 

Q. In that connection, did you find anyone whom 
they had contacted ? 

A. I didn’t find anybody that they had. I hadn’t 
spoken [170] to anybody that they had. 

Q. Prior to the promulgation of ceiling price 
regulation 142, how much did your concern cus- 
tomarily receive for the sanding of lugs? 

A. Prior to 142? 

Q. Yes. 

A. A minimum of 5 to 6 cents per box. 

Q. How long had that been the minimum? 

A. That had been the minimum to my knowledge 
since 1946. 

@. Since 1946. After 142 came into being and 
you were a member of this committee, did you at- 
tend various meetings with the OPS officials and 
other members of the committee relative to 142? 

A. Yes, J did. 

Q. When did you first hear of 142, what was 
your first knowledge of it? 

A. JI think that Mr. Dix from the Dix Box told 
me about it. 

Q@. Mr. Dix, who was on the stand yesterday? 

A. Yes, one of the members of our committee. 

@. That is the first information that vou had 
that there was such an order? 

a. Thats right. 
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Q. How soon after that, to the best of your ree- 
ollection, [171] did you mect with officials of the 
OPS? 

A. It was, oh, a few days after at the most. 

Q. Did you meet with them, did you attend, 
upon hearing about this new arrangement, a meet- 
ing with the OPS officials as soon as they could 
meet with you? 

A. That was the general idea. 

Q. That is what you did? 

A. Yes, we met with them. 

Q. And you attempted to have that meeting as 
quickly as possible? A. That’s right 

@. Prior to your first meeting with them, had 
vou actually seen one of these orders 142, either in 
the printed form or any other form? 

A. No, I haven't. 

Mr. Dooley: I object to the leading question. I 
believe counsel can phrase the question so that the 
witness can relate the story of the meeting. 

The Court: The question is, had he ever seen 
it. He can say yes or no. I don’t know how it is 
leading. I will overrule the objection. Has he ever 
seen the regulation? How is he going to ask him if 
he doesn’t say that? 

Mr. Dooley: He ean state, your Honor, when 
did regulation 142 come to your attention, or bring 
it up some other way. [172] 

The Court: Objection overruled. 

Q. (By Mr. Campbell): When is the first time 
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you actually saw a copy of this regulation 142 either 
in the printed form or in any other form? 

A. At the first meeting we had with our com- 
mitee at the OPS office on Sixth Street. 

Q. Have you any way of fixing that date? 

A. Well, it would be some time in May. 

Q. Of 1952? A. Yes. 

@. Who was present on that occasion, to the 
best of your recollection ? 

A. Benjamin Dix, from Dix Box, and Harry 
Sobelman from the Acme Crate Company, and, 
naturally, myself, and I think that Sam Ohanesian 
from the Standard Crate Company was there. 

Q. Mr. Magnuson of Star Box? 

A. Yes, and Mr. Magnuson of Star Box and 
Crate. 

@. Those were from the box industry? 

A. From the box industry. 

Q@. Who do you reeall as being there represent- 
ing OPS? 

A. A Mr. Wilson, who was, I think, at that 
time the head of the OPS office or that particular 
branch, and Mr. Hameetman, and then—— 

Q. Do you know his position? 

A. Pardon? [173] 

Q. Do you know Mr. Hameetman’s position ? 

A. Well, I found out after I come up there that 
he was supposed to be the OPS investigator to go 
out and eheck on prices, buying and selling prices 
for our industry, but I had never seen him until 
that date. 
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Q. Was it represented to you he had anything 
to do with this 142? 

A. Yes. They told me he was the man who had 
gone out and got the information for that. 

Mr. Dooley: Object and move to strike that as 
hearsay. 

The Court: It may go out. 

My. Campbell: Prior to ruling on that, your 
Honor, may I ask a further question? 

The Court: He said, “They told me.’’ That is 
hearsay. Yes, you can ask another question. 
(By Mr. Campbell): Who told you that? 
Mr. Wilson introduced us. 
To Mr. Hameetman ? 
To Mr. Hameetman. 
That was said in Mr. Hameetman’s presence ? 
Yes. 
Did he deny that he held that office or had 
iat function ? A. No. 

The Court: I will change my ruling. I will deny 
the [174] motion. 

Q. (By Mr. Campbell): Who else was present 
at that time, if you recall? 

A. Mr. Murray. 

Q. Mr. Murray is the attorney who appeared 
here vesterday? A. Yes. 

@. Was he there at the start of the meeting? 

A. TI think he came in just about the start of 
the meeting. 

Q. Will you proceed and relate what occurred 
there on that occasion, Mr. Ginsberg, giving us the 
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words and who spoke them, if you can recall them; 
if not, give us the substance of what was said on 
that occasion. 

A. Well, we came up there naturally—— 

Q. Let me ask you this preliminarily. It was a 
friendy meeting? A. Yes, very friendly. 

@. All the men there with you were on a friendly 
basis ? 

A. Frankly, they tried to make us feel very 
much at ease and we never felt we had anything 
to worry about. They acted very sympathetic, and 
we 

Q. Let’s get what they said. 

A. We came up and presented our case and 
showed them where we could not stay in business 
operating under the price [175] schedule they had 
set up whereby they would allow our source of 
supply a higher price and had decreased our sell- 
ing price, and we brought out the fact that the 
Jabor cost had gone up in the meantime. 

Q. What did you tell them in regard to your 
labor cost? 

A. We had two labor increases. The previous 
May 15 we had signed a contract for a raise and 
we were already in negotiations with Local 630 of 
the Teamsters Union for another contract. 

The Court: May I ask a question? Wasn’t the 
ceiling on wages in effect at this time? 

The Witness: There was no ceiling on wages. 
We argued that with the Teamsters Union and they 
told us there was no ceiling on wages as far as 
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they were concerned, that if we didn’t give the raise 
they were going to close us up, they wouldn’t let 
a truck come into any of the dealers, and the 
Teamsters Union is pretty tough, as you know. 

Q. (By Mr. Campbell): Anyway, you had 
granted a raise and you called that to the attention 
of the OPS officials at that time? A. Yes, 

Q. Proceed with what you told them. 

A. After we got through explaining our story, 
they were very sympathetic and 

Q. What did they say that led you to believe 
they were [176] sympathetic? 

A. They told us that inasmuch as the investiga- 
tion was made here in Los Angeles, and even if 
they had to go back to Washington to adjust the 
prices, that inasmuch as it would take so long to 
do it, that they thought they could possibly take 
care of it right here in our Los Angeles office and 
they would recommend it by sending back letters 
to Washington and try to hurry it up as soon as 
possible. 

Q. What else, if anything, do you now recall 
was said on that occasion? 

A. Well, for example, Mr. Wilson was very 
jovial about it. He said, “After all, we haven’t got 
enough handcuffs to put you all in jail and I 
wouldn’t worry about it, if I were you. We will do 
the best we can.”’ 

@. Was anything said in that conversation rela- 
tive to your engaging lawyers again to take up the 
matter in Washington? 
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A. Well, they seemed to feel—— 

Q. What was said, not what they felt. 

A. Well, Mr. Murray said that he didn’t think 
it would be necessary actually for us to—he said, 
“It is good to have counsel, but inasmuch as the 
mistake was made here in the Los Angeles area, 
and even though they had’’—the price changes 
generally come from Washington, D. C., that he 
would see to it that they would get the information 
back there and hurry [177] back relief on the price 
schedule. 

The Court: Just a minute. May I ask a question? 
Did he use the word ‘‘mistake’’? You said a mis- 
take was made. 

The Witness: He might not have used the word 
mistake. He might have used another word, which 
T cannot recall, but it was inferred there was a 
mistake. 

The Court: The regulation had its inception 
here in Los Angeles. Did he tell you that the regu- 
lation had been a mistake? 

The Witness: They did agree that on this in- 
formation that we brought up, they agreed it was 
a hardship and he agreed he would send this in- 
formation back revising the price schedule so that 
we could have relief. To my way of thinking, that 
inferred that there was a mistake made. 

Q. (By Mr. Campbell): Let me ask you this, 
was there any agreement expressed at that time 
with respect to the representations made by the box 
people that you could not operate under this sched- 
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we as set forth in 142? Did they say anything to 
indicate that they recognized you could not operate 
under this schedule? 

A. Yes, they agreed that we couldn’t operate 
under 142. 

Q. Economically, you couldn’t continue to op- 
erate ? 

A. That’s right, they did agree on that. 

Q. Was anything said about how long it would 
take vou if you went through the regular channels 
of sending attorneys [178] to Washington? 

A. Well, they said it would take several months. 

Q. As I understand, it was indicated to you in 
words that the local office, having originated this 
order, could correct the order? 

Mr. Dooley: JI object again to the leading tone 
of the question. 

The Court: I think the objection is good. Sus- 

tained. 

Q. (By Mr. Campbell): There was a whole 


series of meetings, was there not? A. Yes. 
Q. Over how long a time did they extend, Mr. 
Ginsberg ? 


A. Oh, a couple, three months, I imagine. 

Q. I will ask you if as a result of these meet- 
ings it is your definite understanding that the local 
office would secure the setting aside of this 142 
and restoration of the situation as it then ex- 
isted——— 

Mr. Dooley: Object to the leading question. 
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Q. (By Mr. Campbell): prior to that time? 
I am going into the state of mind. 

The Court: What difference does it make? Is the 
question of wilfulness an issue in this case? 

Mr. Campbell: It is a question. 

The Court: The question of wilfulness may be 
an issue in this case relative to treble damages? 

Mr. Campbell: Yes. 

The Court: I might say to you I don’t antici- 
pate, if I find for the plaintiff, giving treble dam- 
ages, so vou don’t have to go into the state of mind 
of this witness. I will sustain the objection. 

Mr. Campbell: I will withdraw the question. 

Q. After your initial meeting with the officers 
of the Office of Price Stabilization and after you 
had been advised of this CPR 142, did you continue 
to operate vour business under the prices set forth 
in Order L-117 with respect to items set forth in 
it and did you continue to operate vour business 
as to other items with respect to the frozen prices 
which had come into being with the operation of 


the Act originally? A. Yes, we did. 
Q. To your knowledge, was that generally done 
throughout the industry? A. Yes. 


Q. Will you state specifically whether or not 
the officials of the Office of Price Stabilization were 
advised at all times as to what was being done? 

A. Yes, they were. 

@. Were you instructed by anyone to desist from 
(At. pricier. A. No, I Was tot. 

Q. Did you hear any of the others so instructed? 
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A. No, they weren’t. 

Q. Did you at all times, both before and after 
April 29, 1952, maintain full and complete records 
at your place of business as to the containers bought 
by you from others for resale and the containers 
sold by you, both as to the type of container and 
the prices sold for and the services as were rend- 
ered on those containers? A. Yes, I did. 

Q. Were those records open and available at 
all times to any proper official of the Office of Price 
Stabilization ? A. They were. 

@. Were your records at all times not only 
made available to them, but subsequent to April 
29, 1952, and subsequent to your first meeting, was 
any examination made of your records? 

A. Subsequent to our first meeting? 

®. Yes. A. No. 

@. At those meetings, will you state whether or 
not vou offered those records to the Office of Price 
Stabilization ? A. Yes, I did. 

Q. Were any other records offered ? 

A. Yes. All the dealers brought up our records. 
I had my accountant draw up profit and loss state- 
ments and cost sheets and income tax reports and 
everything to show the differential [181 between 
our margin of profit under CPR 142 and what it 
was previous to that. 

Q. And what you had been making as net profit 
prior? Ree hat’s ae. 

@. What did you do with those records after 
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you took them up to the OPS? Did you leave them 
there ? 

A. They didn’t keep them. We took them back 
again. 

Q. Did they examine them at the time you took 
them up there? 

A. They sort of glanced at them. 

@. Did they make transcripts of any kind or 
copies? A. Yes, they did. 

@. After you had made those records available 
to them, did you have any further conversation 
with them as to whether or not you could operate 
under 142? 

A. Did I ask them whether I could operate 
under 142? 

Q. No. Did you have any further conversations 
with them concerning the subject of whether you 
could operate at a profit rather than a loss under 
142? 

A. We told them we couldn’t operate at a profit, 
we would have to take a loss. 

Q. Did any official of OPS ever indicate to you 
his opinion was to the contrary, you could operate 
without a loss under 142? 

A. No. They all agreed we were right. [182] 

Mr. Campbell: You may eross examine. 

Mr. Dooley: Before cross examination, your 
Honor, I make a motion to strike all of the testi- 
mony of the witness prior to the period of the vio- 
lation, May 5, 1952, through January 31, 1953, on 
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the ground that it is irrelevant and immaterial 
to any issue before this court. 

I also move to strike all the testimony of the 
witness pertaining to the raise in wages, also per- 
taining to mabhility to make profit, or whether the 
members of OPS consulted with them prior to 
CPR 142, on the ground it is immaterial here to 
any issue before the court and irrelevant. 

The Court Denied. Mr. Dooley, you have agreed 
that order No. L-117 was a valid order and it ap- 
pears that defendants operated under order L-117 
for about a year and a half. 

Mr. Dooley: Yes, your Honor. 

The Court: Then ceiling price regulation 142 
was issued. Is there anything in 142 to revoke in 
any way No. L-117? 

Mr. Dooley: Yes, your Honor. 

The Court: Can you point it out to me? 

Mr. Dooley: Yes, your Honor, I will. Section 
l(c) of ceiling price regulation 142 states as fol- 
lows: 

“This regulation supersedes the general ceiling 
price regulation with respect to the transactions 
covered.” ~~ a 

The Court: I know, but it was the general ceil- 
ing price [183] regulation that was the freeze order, 
| the original freeze order, was it not? 

Mr. Dooley: Yes, your Honor. I would like to 
further quote in that connection from Order L-117. 
| The Court: From what? 

Mr. Dooley: 117, the first paragraph of order 117. 
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The Court: All right. 

Mr. Dooley: ‘‘Reference is made to your appli- 
cation, filed through Snyder & Snyder, attorneys-at- 
law, of Beverly Hills, California, dated June 7, 
1951, in which you request that the Director of 
Price Stabilization establish ceiling prices for your 
fruit and vegetable containers under the provisions 
of Section 7 of the General Ceiling Price Regula- 
tion. This regulation authorizes the Director of 
Price Stabilization to set ceiling prices for a com- 
modity or service when such price cannot be deter- 
mined under any other section.” 

So it is clear from the order itself it was estab- 
lished under subsection 7 of the general ceiling 
price regulation. 

The Court: That may be perfectly true, but 
when you supersede the general ceiling price regu- 
lation, do you supersede anything that was done 
under that regulation ? 

Mr. Dooley: It would seem so. Something was 
issued under the general ceiling price regulation 
and the general ceiling price regulation itself has 
been superseded. I don’t see [184] how any orders 
made under the general ceiling price regulation 
eould continue in effect. 

The Court: You may proceed with your cross 
examination. 

Mr. Dooley: Your Honor, did you make a ruling 
on the motion? 


The Court: I deny your motion. 
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Cross Examination 

Q. (By Mr. Dooley): Mz. Ginsberg, you stated 
that no OPS officials checked with any members of 
the industry. How did you ascertain that? 

Mr. Campbell: He said that he could find 

The Witness: I spoke to them. We have an asso- 
elation and we are friendly. We talk to each other. 
We do business with each other. I call them up 
and they call me up. That was the only way I could 
find out, was by speaking to them. 

Q. (By Mr. Dooley): Did you ask each one? 

A. Yes, I did. 

Q@. Why were you interested in that at that 
time ? 

A. It was relevant to our business. I had to 
know. 


Q. So vou asked each member of the industry 
in Los Angeles County? 

A. As far as I know, I did. 

‘ne Court: Have you any evidence, Mr. Dooley, 
to the contrary? [185] If you have some evidence 
to the contrary, produce vour evidence. 

Mr. Dooley: I was seeking to show the improb- 
abilitv of the witness’ testimony, without having 
any direct evidence to the contrary. 

The Court: Do you know of any instance just 
prior to regulation 142 that they went around and 
checked the industry? 

Mr. Dooley: No, your Honor. I don’t know of 
any instance. 

Q. Coming back to the meeting or meetings that 
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you said were held between certain members of 
the committee of the box and crate industry and 
officials of the Office of Price Stabilization, did you 
hear Mr. Murray tell you that ceiling price regu- 
lation 142 was in effect and was the law? 

A. Did I hear him saying it was in effect and 
was the law? 

Q. Yes. 

A. I don’t recall him saying that. 

Q. Mr. Murray was present at that meeting? 

A. Yes, he was. 

@. After this meeting was held, did anyone tell 
you that celhng price regulation 142 had been 
changed ? 

A. After this meeting did anyone tell me that 
ceiling price 142 was changed? 

Yes. [186] 

You mean OPS official? 

OPS official or anyone. 

No, I don’t recall hearing anything like that. 
After this meeting did you go back down to 
the OPS offices ? A. After which meeting? 

Q. You said there were several meetings. After 
the last of the meetings. 

Mr. Campbell: He couldn’t have gone back after 
the last of the meetings. 

The Court: I don’t understand you. 

Q. (By Mr. Dooley): Did you go down to the 
OPS office after the last of the meetings between 
the committee and the OPS officials? 

A. No, I didn’t. 
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@. You stated that the meetings were over a 
period of two or three months, is that correct? 

A. I think so. 

Q. After the three months you didn’t check on 
the matter any further? AS Non ivdidn’t. 

Q. You stated that the officials of OPS were 
advised at all times that you were complying with 
order L-117 after the passage of CPR 142. How 
were they advised? 

A. Our records were open and at the time we 
had our meetings [187] with them, we told them 
that they would always be available to them. 

Q. But you didn’t actually advise any of them, 
did you? 

A. Yes, we did, at the time we were there. 

Q@. What did you advise them? 

A. ‘Well, after we had our meetings, you mean? 

Q. First, during which meeting and what did 
you advise them? 

A. Well, we just went along on the basis of 
what they told us that we could do. They said that 
the order had originated in the Los Angeles office 
and that they were going to correct it and we could 
go along on the same basis and they would try to 
give us our relief as soon as possible. 

Q. You stated that the OPS officials were ad- 
vised at all times that you were continuing to price 
under order L-117. 

A. I did not call them up every day and tell 
them. They knew when we left there that we were 
going along on the basis of L-117 and they were 
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going to give us relief as soon as they possibly 
eould. 

Q. How did they know? Did you tell them? 

A. Yes. 

Q. Directly, or in what way did you tell them? 

A. By speaking to them. 

Q. Did you say, ‘‘Mr. Wilson, I am going to sell 
my commodities under order L-117’? [188] 

A. We told them we couldn’t operate under 
eeiling price regulation 142. We told them we 
couldn’t operate under eeiling price regulation 142 
because we would have to lose money and we didn’t 
have the same mark-up we had previously. 

They agreed that it was true and that they were 
going to try to get us relief and that we would 
have to go along on the basis of L-117. 

Q. So you told them that you couldn’t operate, 
rather than you wouldn’t operate, isn’t that cor- 
TeGha 

A. We told them it would be impossible to op- 
erate under 142. 

The Court: They never at any time gave you a 
letter or written memorandum that it would be pos- 
sible for you to operate under L-117? 

The Witness: We had a letter on 117. 

The Court: But after the meeting you had down 
at the office of OPS relative to regulation 142, did 
anybody ever write you a letter, give you a memo- 
randum of any kind that you could still continue to 
operate under 117? 
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The Witness: No, but they gave it to us verb- 
ally. 

The Court: But not in writing? 

The Witness: Not in writing. 

Mr. Campbell: Your Honor, we don’t contend in 
behalf of any of these defendants that there was a 
written memorandum. 

The Court: I assumed there wasn’t any writing, 
but [ [189] wanted to be sure. 

Mr. Campbell: I am applving it to all the other 
cases as well. 

Q. (By Mr. Dooley): You stated in your direct 
examination that Mr. Murray told youn any change 
would have to go to Washington. 

A. IJ will explain myself again. Mr. Murray, 
when he listened to all the facts and figures that 
we gave him, he agreed that the thing was not 
equitable, that our price schedule gave us a smaller 
mark-up than what we had had previously, and we 
had already assumed two raises in wages. He came 
out with this statement, he says, “It is true that 
these things are changed back in Washington, D. C., 
but inasmuch as these prices were investigated here 
in Los Angeles and originated here,” he said, “I 
am going to see to it that we get information back 
to Washington, D. C., to recommend,” and he 
stated this very emphatically, “‘recommend that 
we have these prices changed so that vou can get 
relief in the very near future.” 

Q. Did you ever get any information that any- 
thing came from Washington, D. C.? 
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A. No, we didn’t. 

Mr. Dooley: No further questions. 

The Court: After he told you that he was going 
to recommend that the prices be changed, what was 
said then about continuing to operate under order 
L-117? [190] 

The Witness: Well, he didn’t actually say any- 
thing either way. He didn’t commit himself either 
way. 

The Court: He didn’t tell you to continue under 
L-117? 

The Witness: but he also didn’t say that we 
eouldn’t continue under L-117. 

The Court: Just kept still? 

The Witness: Just kept still, he didn’t say a 
word. 

The Court: When in doubt that is a pretty good 
thing to do, to keep still. 

Mr. Dooley: No further questions. 

Mr. Campbell: That’s all. 

The Court: You may step down. 

(Witness excused.) 

Mr. Campbell: May we have the morning recess 
at this time? 

The Court: Yes. It is 11:00 o’clock. We will 
now recess until 10 minutes after 11:00. 

(Recess. ) 

Mr. Campbell: If the court please, I have a wit- 
ness on his way here and I would like to interrupt 
the next witness when he arrives to put him on. 

The Court: All right. 
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SAMUEL OHANESIAN 

called as a witness herein by and on behalf of the 
defendants, having been first duly sworn, was ex- 
amined and testified as follows: 

The Clerk: Please state your name. 

The Witness: Samuel Ohanesian. 

The Clerk: Wall you spell your last name? 

The Witness: O-h-a-n-e-s-i-a-n. 


Direct Examination 

Q. (By Mr. Campbell): What is your business 
or occupation ? A. Box dealer. 
What is the name of your concern ? 
Standard Crate Company. 
Is that a partnership or fictitious name? 
Partnership. 
Who are your partners? 
My brother. 
How long have you been in the box business ? 
. We are the first box business, my father 
started it. 

Q. You are the original box business? 

A. Yes. 

The Court: How many years ago was that? 

The Witness: Approximately 30 or 32 years 
ago. [192] 

The Court: Can you keep your voice up a little 
bit? 

The Witness: Yes, sir. 

Q. (By Mr. Campbell): Your concern is one 
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of the largest concerns in the used fruit and vege- 
table container business, 1s it not? 

A. Yes, sir. 

@. You have heard the statements made by the 
previous two witnesses that in their opinion the 
14 dealers here represent approximately 90 to 95 
per cent of the business. Is that in conformance 
with your estimate? A Wessin:. 

Q@. Mr. Ohanesian, without going into the his- 
tory of the industry, were you a member of the 
eommittee of box companies which called upon the 
officials of the Office of Price Stabilization with 
respect to purported ceiling price regulation 142? 

A. Yes, sir. 

Q. When was the first time that you ever saw a 
printed or otherwise copy of CPR 142? 

A. When Mr. Ginsberg called me and told me 
about it after the first meeting.. I was not present 
at the time. 

@. You were not present at the first meeting 
at the OPS? ASS That's risht: 

@. Prior to the first meeting, which was early 
in May by the testimony, you had never heard of 
this 142? [193 A. That’s right. 

Q. When was the first time you ever saw a copy 
of this 142? 

A. I got one through the mails. 

Q. Shortly after that, would you say? 

A. Well, a number of weeks after that. 

Q. What are your duties in connection with the | 
Standard Crate Company? | 
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A. Well, I am the general manager. 

Q. Do you supervise both the buying of boxes 
and the selling of boxes? A. Most of it. 

@. Prior to the first time you ever saw this 142, 
were you ever consulted by anv official of OPS rela- 
tive to the prices set out? A. No, sir. 

Q. Did you ever have any discussions, orally or 
otherwise, with any official of OPS relative to the 
proposed ceiling prices of dealers and retailers? 

pao, sir. 

Q. Would your testimony be the same as that 
of Mr. Ginsherg with relation to the close knowl- 
edge which those who are in the used vegetable and 
fruit container business have of others engaged in 
the same business in this area? 

A. Yes, sir. [194] 

@. Have you had discussions with ater in the 
same line of business, that is to say, dealers rela- 
tive to whether or not officials of the Office of Price 
Stabilization consulted with them relative to these 
proposed ceiling prices? AS Meswsir. 

Q. In any instance, did you receive information 
that they had consulted with them? 

A. Yes, sir. 

Mr. Doolev: I object to that as calling for hear- 
say, your Honor. 

The Court: I think it is hearsay. The objection 
is sustained. May I ask a question while we are 
interrupted ? 

You say you got a copy of the price regulation 
through the mail. It is dated April 29, 1952. How 
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long after April 29, 1952, did you get that through 
the mail, approximately ? 

The Witness: Well, it was several weeks after. 

The Court: Several weeks after? 

The Witness: In fact, that 142 was mailed out 
to the commission houses before we got it. 

The Court: Did you have any notice of any kind 
at all relative to regulation 142 until you re- 
ceived it? 

The Witness: We got notice when Mr. Ginsberg 
and the committee went up the first time, but they 
did not get No. 142. [195] 

The Court: You didn’t go with them? 

The Witness: No. 

The Court: Did you have any notice from any- 
body that 142 was in effect? 

The Witness: No, I did not. 

The Court: Regulation went into effect on April 
29, 1952. This action was filed May 1, 1953. During 
that period did anybody tell you you were going 
to be prosecuted because you were charging above 
the prices set forth in regulation 142? 

The Witness: No, sir, not until the time they 
came over and checked the books. 

The Court: When did they come over and check 
the books? 

The Witness: I forget the exact date. I think 
the first time they called me was in July or August. 

The Court: July or August when? 1952? 

The Witness: 1952, yes. 

The Court: When they checked the books, did 
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hey tell you a complaint was going to be filed be- 
cause you had been selling over ceiling prices? 

The Witness: Yes. 

The Court: They told you that, did they? 

The Witness: I presume they did. 

The Court: Don’t you know? 

The Witness: No. Yes, I think they did tell us 
that. 

The Court: Then even though they told you 
that, you continued [196] to operate? 

The Witness: We continued to go to the OPS. 

The Court: You still operated under L-117, 
didn’t you? 

The Witness: That’s right. 

Mr. Campbell: I would like to fix the date of 
that, if I can. 

Mr. Dooley: I object, your Honor. The witness 
has testified as to the date. 

The Court: Overruled. 

Q. (By Mr. Campbell): Mr. Ohanesian, tell me 
this. At the time you were told that there was going 
to be some prosecution against you, was that before 
or after the full Office of Price Stabilization went 
out ? A. Before. 

How long before? 

Oh, maybe a month. 

Maybe a month? 

Maybe a month or so. 

How long was it prior to the time you were 
serv a with this complaint? 

Approximately a month, a month and a half. 
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Q. Before you were served with this complaint? 

Ave That siren. 

The Court: May I ask a question? 

Mr. Campbell: Certainly. [197] 

The Court: When was the Office of Price Sta- 
bilization discontinued here in Los Angeles, what 
was the cut-off date? 

Mr. Campbell: January 1953. 

Mr. Dooley. April 3, 1953. I am not positive of 
the date. I believe it was in April, though, your 
Honor. 

Mr. Campbell: You mean the cut-off of the office 
or the termination of the program? 

The Court: I mean the cut-off of the office, when 
the office was closed here. 

Mr. Campbell: I think that was April 1953. The 
price ceilings here concerned went out on January 
31, 19538. Is that correct? 

Mr. Dooley: It was on January 18, 1953, that 
the ceilings went off, but the office stayed on until 
April 1953. 

Mr. Campbell: I am trying to place the date of 
this conversation. 

The Court: I want to know something now, if [ 
ean find out. The complaint was filed May 1, 1953. 
That was after the office was closed. Who was the 
instigator of this complaint? The U. 8S. Attorney 
didn’t go out and look for business. Somebody had 
to come in. Who was the party who was the real 
instigator? This matter wasn’t presented to the 
erand jury in any way, was it? 
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Mr. Dooley: No, your Honor. This is a civil 
matter. The OPS enforcement section, Mr. Har- 
rington, I believe, was in [198] charge of the en- 
forcement section, had investigated these various 
firms, had checked the books and records and made 
certain computations which showed they were in 
excess of CPR 142 and they were referred to this 
office. As far as I can ascertain, that is the history 
of it. 

The Court: They were referred to the office be- 
fore January 1953? 

Mr. Campbell: Maybe we can stipulate. My un- 
derstanding is the investigation did not take place 
until January 1953. 

The Court: You mean the investigation took 
place after the ceilings had gone off? 

Mr. Campbell: As I understand it. The record, 
as indicated by the complaint, your Honor, runs 
up to January 31, 1953. 

Mr. Dooley: In one of the cases, I think all of 
the cases were referred at the same time, it was 
referred by letter from the Office of Price Stabiliza- 
tion dated March 23, 1953. It seems to have been 
received in our office April 15, 1953. It may have 
gone through other channels. 

Mr. Campbell: JI think we can probably agree 
that the investigation did not commence until after 
Jannary 31. The books and records of the dealers 
up to January 31, 1953, were called for and 
examined by the OPS, at which time, subsequently, 
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the recommendation for instigation of this suit 
was made. [199] 

Mr. Dooley: But from the witness’ testimony, 
there is nothing to indicate he may not have been 
told prior to that. 

The Court: J am not interested in the testimony 
of this witness. I was interested in the facts as to 
whether this was referred to the office, and evi- 
dently it was referred to your office for prosecu- 
tion after the ceiling prices had gone off. 

My. Dooley: Yes, your Honor. 

The Court: You just told me the ceilings went 
off January 31, 1953, and you didn’t get the re- 
ferral until April, so evidently it was after. Evi- 
dently, from counsel’s statement, the investigation 
was not made until after the ceiling went off. 

Mr. Dooley: I will have to do more checking, 
your Honor. ; 

Mr. Campbell: Maybe we could pass that. Could 
I interrupt with the witness I referred to, your 
Honor. 

The Court: Yes. Go ahead. Excuse me for break- 
ing in. 

(Witness withdrawn.) [200] 
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DON F. CLARK 
called as a witness herein by and on behalf of the 
defendants, having been first duly sworn, was exam- 
ined and testified as follows: 


The Clerk: Will you state your name, please? 
The Witness: Don F. Clark. 


Direct Hxamination 

Q. (By Mr. Campbell): Mr. Clark, what is 
your business or occupation? 

A. I am an attorney. 

Q. Where are you presently officing? 

A. 6389 South Spring Street. I am in private 
practice at this time. 

Q. During the years 1952 and 1953, what was 
your occupation ? 

A. I was an enforcement attorney for the Office 
of Price Stabilization, specifically in charge of the 
division known as industrial materials, manufac- 
turing goods and industrial materials. 

Q. In what location did you occupy that posi- 
tion, Mr. Clark? 

A. In Los Angeles at 108 West Sixth Street, 
the district office in Los Angeles. 

Q. Your immediate superior was James Har- 
rington, the [201] enforcement attorney? 

A. Yes, he was the district enforcement di- 
eCLOT, 

Q. In connection with your assignment there, 
did matters concerning dealers in the used agricul- 
tural and fruit box business come to your attention ? 

A. It did. 
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Q. As an enforcement attorney? 

A. As an enforcement attorney. 

Q. Do you recall approximately when the mat- 
ter was first brought to your attention, Mr. Clark? 

A. Yes. It was brought to my attention by a 
letter from Washington, not a specific complaint 
locally, I would say the latter part of December in 
1952. 

Q. The latter part of December, or could it 
have been the first part of January 1953? 

A. It could have been. It was right around the 
Christmas period. 

Q. The end of 1952 or the beginning of 1953? 

A. Right in there, yes. 

@. That was the first time the box industry had 
been called to your attention officially? 

A. Yes, sir. 

Q. Incidentally, so that we can establish a date, 
do you recall the date that the OPS ceilings were 
lifted ? 

A. Yes, sir. They were lifted by a series of 
orders. [202] There was no one order that lifted 
ceilings on everything. 

Q. I know. They came along gradually? 

A. Yes. There was one order that lifted large 
bulk consumer goods, and the other specifie items 
were then lifted, and there was an overall blanket 
order lifting the remaining. The series of orders 
eame in January 1953. 

Q. Do you recall the specific date that would 
apply with relation to this industry ? 
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A. I would say the last two weeks of January 
1953. 

Q. You would not find fault with the date of 
January 18, 1953, which has been suggested ? 

A. That would be very close. 

Q. When did the Office of Price Stabilization 
actually close, if you know? 

A. April 15, 1953. 

Q. Did you remain there during the last days 
of the agency? 

A. Yes. We remained, some enforcement officers 
remained after that date for a short time to wind 
up our pending work, but the office closed officially 
April 15. 

Q. At the time that you first had your attention 
directed to the box industry in December 1952 or 
January 1953, had any investigation of possible 
over-ceiling sales in that industry been completed, 
to your knowledge? 

A. Not by the enforcement division. I believe 
there had [203] been some economic studies made. 

Q. Only economic studies made? 

A. That’s right. 

Q. Thereafter, either at your direction or the 
direction of someone else, was an investigation 
commenced on that subject? 

A. Yes, sir, at my direction an overall investi- 
eation was commenced. 

Q. So that the investigation as to whether or 
not these people were in violation of regulation 142 
did not commence until after your attention had 
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been directed to the industry by this letter of late 
December 1952 or early January 1953? 

A. That is correct. 

The Court: When did this overall investigation 
commence ? 

The Witness: Your Honor, it commenced, to the 
best of my recollection, I would say in the early 
part of January 1953. I can say this, that as to the 
actual date it commenced, I am not sure, but as 
to the date that the investigation was enlarged and 
pushed forward, it was later than that. We had 
preliminary inquiries, but we did not go in to 
actually investigate at all until later on in January. 

Q. (By Mr. Campbell): While you were still 
in office there, Mr. Clark, and before the actual 
closing of the office, you had made available to you 
certain reports of investigating officers of OPS who 
conducted an investigation pursuant to your [204] 
request or your direction, which in turn was, pur- 
suant to its charge, brought to your attention by 
this letter of early January 1953, is that correct? 

A. That is correct. 

Q. During that period of time, it is a fact, is 
it not, that you also held meetings of various rep- 
resentatives of this industry for the purpose of 
determining the equities of their situation? 

A. Yes, we did. 

Q. Those began at some time after January 1, 
1953, and continued, not only during the time that 
all of the ceilings were lifted, but even subsequent 
to that date? A. That is correct. 


Dig BousCommce a PAU 


(Testimony of Don F. Clark.) 

Q. As a result of these reports which you re- 
ceived from your investigative agencies and as a 
result of the meetings which you had with repre- 
sentatives of the industry, I will ask you if you 
made a written report, particularly on the matter 
of the equities existing on the part of the box in- 
dustry, to Washington. A. Yes, I did. 

Q. Do you recall the date of that, roughly? 

A. I made several reports. I would say that 
March of 1953 was the date of my most compre- 
hensive report on the subject. 

Q. March 1953? [205] 

A. It might have been the latter part of Feb- 
ruary, but it was February or March. 

Q. At that time then, that was prior to any time 
any action had been instituted against these people? 

A. Yes. 

Q. Do you yourself have a copy of that com- 
munication, Mr. Clark? 

A. No. I looked through the records I did re- 
tain. I don’t have a copy. But I remember specific- 
ally the correspondence. 

Mr. Campbell: This is the document I referred 
to yesterday as having made a request of the United 
States Attorney that he produce, and I believe he 
stated that although he had made inquiry from 
_ Washington, he had not received a copy of the 


document. Is that eorrect ? 


Mr. Dooley: There has been no formal request 
of the United States Attorney. You mentioned that 
there was a letter written and asked me if I would 
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see if I could get hold of it and I told you I would 
try. Of course, I will object to this as being im- 
material and irrelevant to any issue before this 
court, but I have no objection if the court deems 
it material, to you introducing secondary evidence. 

The Court: If it is an objection on the ground 
it is immaterial, the objection is overruled. 

Q. (By Mr. Campbell): Will you, to the best 
of your recollection, [206] Mr. Clark, state your 
findings as set forth in that letter as to the equities 
of the situation in the box industry? 

A. Yes, sir. With the court’s permission, I would 
have to give a little background, if that is satis- 
factory. 

Mr. Campbell: We have no jury here. 

The Court: Go ahead. 

The Witness: We had investigated a case just 
hefore we were completing these box cases in which 
on a technicalitv the subject of the investigation 
was in our interpretation of the specific regulation 
guilty of a violation. It was extremely technical. 
The subject cooperated to the extent of bringing 
this violation to our attention by means of a letter 
asking for an interpretation, what he should do. 

Q. (By Mr. Campbell): That was with relation 
to some other industry, some other case? 

A. Yes. The price division, the person in the 
price division who had obtained the letter, turned 
it over to enforcement and stated from this letter 
there were probably some violations. It was turned 
over to our office, the case was opened, and we had 
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no other authority but to proceed and make an in- 
vestigation, which we did, and upon the conclusion 
of the investigation it was apparent from the facts 
that there was technically a violation, there were 
certain factors, such as the subject had brought this 
to our attention, that there was [207] no intent 
on his part, that nobody had been hurt, because it 
was a subsidiary corporation the sale was involved 
to, and these facts we considered sufficient to close 
the matter. 

@. And you did close the preliminary matter in 
your office? 

A. No. We had no authority to close it that 
wav. So I drafted a letter with Mr. Harrington’s 
approval and signature asking authority to close 
the case on the basis from the equities involved and 
the extreme technicality of the violation we did not 
feel justice would be obtained by further prosecut- 
ing the matter. 

We received an answer stating that we were an 
administrative agency, that Congress passed the 
laws and set up the yardsticks, that all we did was 
investigate and apply the facts, and if there was 
a violation, technical or otherwise, we had no dis- 
eretion to close the matter and we should forward 
it to the United States Attorney’s office with the 
facts and the equities could then he considered 
either by the United States Attorney’s office or a 
court. This letter had come into the office just before 
this time. 

When we completed our investigation in this 
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case, we found ourselves in the same position. We 
held a meeting with the industry. 

Q. You say you found yourself in the same 
position. You were in the same frame of mind, 
were you, that the [208] equities in this situation 
were in favor of the defendants? 

A. Yes, and if we had authority, we would have 
closed the case, but we had no authority. 

@. By reason of previous instruction? 

ee hes rieht. 


The Court: You say that was a memorandum 
from Washington ? 

The Witness: No, this was a letter, a letter from 
the Director of Enforcement, Lambert O’Malley, 
to Mr. Harrington. 


The Court: Saying that the equities could be 
considered by the District Attorney’s office or by 
the court? 

The Witness: Yes, but not by the administrative 
agency. 

The Court: Are you sure he said the equities 
could be considered by the United States Attorney 
or the court? 

The Witness: It was pointed out that in nego- 
tiations by the United States Attorney’s office, the 
Department of Justice would consider, in arriving 
at a compromise or any other conclusion, matters 
such as the probability of successful prosecution, 
et cetera, which we could not consider adminis- 
tratively. 
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The Court: Mr. Dooley, do you have a copy of 
that letter? 

Mr. Dooley: I don’t recall a copy of that letter 
in our file. However, what he states is true with 
respect to a compromise. The Department of Jus- 
tice considers the financial status of the parties. 

The Court: What I am interested in here is the 
statement of this witness that the court can con- 
sider the equities. Now, [209] thus far my opinion 
of your position has been that I couldn’t consider 
the equities, if I found there was a violation, I was 
going to have to render judgment in accordance 
with the prayer of the complaint. 

Myr. Dooley: At least single damages, your Honor, 
and I have a case from the Ninth Circuit Court 
of Appeals arising on that question where the court 
can consider with respect to giving treble damages, 
the case of Fleming vs. Hanson, 162 F.(2d) 164. 

The Court: You don’t have to read it. I will read 
the case. 

Mr. Dooley: It is the last paragraph in the 
opinion, your Honor, that mentions that very thing. 

The Court: T thought if you had that letter we 
could see what was actually said. 

Mr. Campbell: We have the unfortunate cireum- 
stance of some files being in Washington. 

The Court: You may proceed. 

The Witness: As a result, the local office was 
required to refer the case to the United States 
Attorney’s office, and the set procedure provided 

| for a referral memorandum which was a form mem- 
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orandum and in which this previous correspondence 
would not be proper or wouldn’t be incorporated. 

Q. (By Mr. Campbell): At that time you wrote 
a letter to Washington, did you not, setting your 
views forth with relation [210] to the proposed 
prosecution of these suits? A. Yesemcit: 

@. That is the letter which I was trying to get 
to. Will you relate what you stated to Washington 
as to the equities in this situation ? 

A. In the letter T referred to the report of the 
investigation. [ might point out at this time that 
at all times the investigation was under my control 
and I had the investigators look for certain points 
and for certain persons. I wanted to know more 
about the background of the economic effect of 
order 142 compared to the previous letter order, 
IT think 117 was the number, but I am not sure. 

Oe yes. 

A. The investigators interviewed the audit divi- 
sion and the economic division, who had at the re- 
quest of the price division supposedly gathered cer- 
tain figures, and made a comparison to determine 
whether or not this order 142 was equitable, whether 
there should be some recommended revision. 

Q. IT interrupt to call to vour attention Defend- 
ants’ Exhibit D, which purports to contain an eco- 
nomic analysis dated February 26, 1953, and ask 
vou if that was one of the matters which vou had 
before you at that time, if you reeall. 


A. Yes. This investigation and this memoran- 
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dum was made at my request as part of our inves- 
tigation. 

Q. In other words, this Exhibit D was prepared 
as a [211] result of your request that the investi- 
gation be made? A. Tieiserient. 

@. Now you may proceed. 

A. There were two investigators assigned to this 
matter and they were working full time on it. The 
investigation disclosed 

@. Pardon me, Mr. Clark. I don’t think we can 
proceed into that. The question was directed at your 
recommendations with respect to the equities of 
the situation. 

A. As a result of the investigations, it was my 
opinion and it was so stated in my recommendation 
that order 142 had increased to the retailer the 
price of used wooden agricultural crates in such 
a manner that a super market or the ordinary 
source of supply to a reconditioner would be able 
to charge a higher price for the unfinished used 
boxes; that prices on certain of these containers 
had been increased for the reconditioner after he 
had reconditioned and resold them, but other boxes 
had not been increased. 

That as a result, from a strictly theoretical stand- 
point, without regard to the actual number and 
type of containers sold in the Los Angeles market, 
that theoretically a reconditioner could maintain 
his average mark-up as he had before, but in apply- 
ing the actual type of boxes and the number to the 
reconditioners here, there was a very bad economic 
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Squeeze, and that we came to the conclusion that 
a reconditioner [212] could not follow the order 
and stay in business. 

Q. In other words, it was your conclusion, after 
the examination of the matters obtained by the in- 
vestigation and economic survey, that the effect of 
142, if enforced, would be to cause the local dealers 
to operate at an actual loss rather than at a profit, 
is that correct? A. That is correct. 

Q. That was a statment which you forwarded to 
Washington upon the completion of your investiga- 
tion which was originated in January 1953? 

A. We did state from a strictly impartial stand- 
point, and we pointed out the other facts, that 
there was an avenue of correction for the box 
people, such as petitions for relief, and that these 
steps had not been taken, but we did point out 
that we felt that they believed. such action was 
being taken by the Office of Price Stabilization. 

@. It was your conclusion that these people 
honestly believed such steps were taken? 

A. We felt they honestly believed so, but they 
did not take the technical legal procedure that was 
set forth in the Act. 

@. The indicated legal procedure would have 
been to make a written appeal to Washington? 

A. That is correct. 

Q. But you also found, on the other hand, that 
these [213] people had come to the conclusion that 
the local office was taking the necessary steps. 

A. That is correct, as a result of the meetings. 
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The Court: In this letter, did you make any rec- 
ommendation to the Department? 

The Witness: We made the statement in the 
concluding paragraph that in view of the fact 
that the office was closing and these were the last 
remaining cases in a pending status, and in view 
of the letter we had received with regard to the 
other matters, stating that the administrative office 
had no jurisdiction to consider equities, the mat- 
ters were being referred to the United States At- 
torney's office. 

Q. (By Mr. Campbell): You cited this previous 
instruction that you had locally no prerogative in 
the matter ? 

A. Yes. That was all done in one letter, or a 
series of two or three, I don’t recall, but it was all 
done in a short period of time. 

Mr. Campbell: You may cross examine. 

Mr. Dooley: JI have no cross examination. I 
would like, however, to make a motion to strike 
all his testimony as being irrelevant and immaterial 
to any issues before this court. 

The Court: Motion denied. 

Mr. Campbell: Your Honor, may Mr. Clark be 
excused ? 

The Court: Have you any further use for Mr. 
Clark? 

Mr. Dooley: None. [214] 

The Court: You may be excused. 

The Witness: Thank you. 
(Witness excused.) 
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having been heretofore duly sworn, resumed the 
stand and testified further as follows: 


Direct Examination 

Q. (By My. Campbell): Mr. Ohanesian, you 
heard the testimony of Mr. Clark as to when this 
investigation took place, that is in January 1953, 
or commencing January 1953. Does that refresh 
your recollection as to when you were first told you 
would be charged with being in violation of 142? 

AY Yes: 

Q. What is your recollection when you were 
first advised you were going to be sued by the gov- 
ernment? 

Mr. Dooley: I object on the ground the question 
has been asked and answered. 

The Court: Overruled. 

The Witness: Well, after they checked my books, 
they told me I was in violation. 

Q. (By Mr. Campbell): That was January 
19537 A. About that time. [215] 

Q. Now, Mv. Ohanesian, in the first place, when 
you first learned of 142, when was that? 

Mr. Dooley: I object to that. 

The Court: He testified he got it through the 
mail. Sustained. 

Q. (By Mr. Campbell): Did you, Mr. Ohane- 
sian, at all times keep full and complete records 
in your place of business as to where you pur- 
chased boxes and to whom you sold them and the 
prices at which you sold them? 
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ee es, Sid’, 

Q. Were they open and available for inspec- 
tion by any authorized government agency or agent? 

ee 6S, Sit. 

Q. Did you at all times attempt to fully live 
up to the provisions of order L-117 with respect to 
items set forth in order L-117? 

A. Yes, siz. 

@. Did you keep in close touch with other mem- 
bers of the industry in that regard? 

ie Y eS, sir. 

Q. Aside from the first meeting, you attended 
the other meetings with officers of the OPS with the 
committee ? A. Yes, sir. 

Q. Do you have any recollection different from 
that testified by the witnesses who preceded you, 
My. Dix and Mr. [216] Ginsberg, concerning what 
took place at that time? A. Yes: sine 

Q. What do you recall in addition to or dif- 
ferent than they recalled? 

A. Every time we had a meeting with the OPS 
officials, they always told us that they were going 
out of office and that they didn’t know what was 
going to happen, they might not be there Monday, 
and they agreed it was all right to use L-117. 

Q. That was your definite understanding? 

Ae Yes. 

Q. Based on that, you continued to use L-117? 

A. In fact, they asked us if we were satisfied 
with L-117. 

Q. Who asked you that, do vou remember? 
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A. I don’t remember the names, but one of the 
officials. We agreed on it. 

@. You were satisfied with L-1172 


A. Yes. 
Q. Other than that, is your recollection the 
same as theirs? A. Yes. 


Mr. Campbell: You may cross examine. 

Mr. Dooley: I object to that question. I don’t 
want to make the testimony repetitious. 

Mr. Campbell: I will change the form. [217] 

@. Would your testimony as to other matters 
be the same as theirs? A. Yes. 

Mr. Dooley: That is a leading question. 

The Court: Mr. Dooley, if we have to bring 
every one of these defendants in and put him on 
the stand, we will be here for two or three days. 
IT don’t think it is necessary. The objection is over- 
ruled. 

Mr. Campbell: J was going to ask, after this 
witness is through, if we could stipulate the others 
would testify to the same effect. 

The Court: Let’s wait until we are through with 
this witness. 

Mr. Campbell: You may cross examine. 

Mr. Dooley: JT would like the witnesses to take 
the stand, but to ask this witness a blanket question, 
is vour testimony the same as the others 

The Court: Substantially the same. Have you 
got any cross examination ? 

Mr. Dooley: A little bit, your Honor. 

The Court: Mr. Dooley, it’s nearly 12:00 o’clock. 
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Mr. Dooley: It won’t be over two or three ques- 
tions. 

@erCourt: “All right. [208] 


Cross Examination 

Q. (By Mr. Dooley): Myr. Ohanesian, you were 
present when Mr. Murray testified, were you not? 

ive aes, Sir. 

Q. Was Mr. Murray at this meeting? 

A. Yes, sir. 

Q. Did you hear Mr. Murray state CPR 142 at 
that meeting was in full force and effect? 

A. I did not. 

Q. Did anyone ever tell you CPR 142 had been 
changed ? A. No. 

Mr. Dooley: Your Honor, I have a few ques- 
tions In addition, if you want to call the recess, 
and [ can finish afterwards. | 

The Court: No. Go ahead, if it is only going to 
take a few minutes. 

Mr. Dooley: It won’t be long. 

Q. You stated somebody at the meeting told you 
to go ahead. Do you know who it was that told you 
to go ahead under order L-117, do you know who 
he was? 

A. It was a very friendly meeting. There was 
four or five members of the OPS there. I don’t 
_ recall which member of the OPS said that. 

- Q. Do you know what position he held with the 
OPS? [219] 
A. I think he was a U.S. Attorney. 
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Mr. Dooley: No further questions. 

Mr. Campbell: That’s all. 

The Court: You may step down. 

(Witness excused.) 

The Court: How many more witnesses do you 
anticipate calling, or do you want to get a stipu- 
lation? 

Mr. Campbell: Yes. Can it be stipulated the 
others if called, the members of the committee, 
would testify substantially the same as these three 
witnesses ? 

Mr. Dooley: The plaintiff will so stipulate. 

Mr. Campbell: I would like to go over my notes 
and then we will rest. 

The Court: Do you have any other testimony? 

Mr. Dooley: Yes, your Honor, I have an addi- 
tional witness. 

The Court: How long will he take? 

Mr. Dooley: Well, he shouldn’t take any more 
than 30 minutes even on cross examination. 

The Court: We will recess until 1:30 this after- 
noon. 

Mr. Doolev: All of the defendants who testified 
were present at the meeting. I would lke to eall 
one defendant who was not present. 

The Court: You ean eall anybody you want to, 
Mr. Dooley, [220] on your redirect, if you want. 
We will now recess until 1:30 this afternoon. 

(Thereupon, an adjournment was taken until 
1:30 p.m., of the same date.) [221] 
The Court: You may proceed. 


Dix Box Co., et al. 220 


Mr. Campbell: The defendants will rest, your 
Honor. 

Mr. Dooley: The plaintiff calls as a witness Mr. 
Arlington Wilson. 


ARLINGTON J. WILSON 
ealled as a witness herein by and on behalf of the 
plaintiff in rebuttal, having been first duly sworn, 
was examined and testified as follows: 
The Clerk: State your name, please. 
The Witness: Arlington J. Wilson. 


Direct Examination 

Q. (By Mr. Dooley): Mr. Wilson, on or about 
May 1952, what was your occupation? 

A. I was acting branch chief of the industrial 
and manufacturing goods section of the Office of 
Price Stabilization, Los Angeles. 

Mr. Campbell: Pardon me, Mr. Wilson. Can you 
keep your voice up a little bit? It is difficult to 
hear. Would you repeat your title? 

The Witness: Acting branch chief of the indus- 
trial and [222] manufacturing goods division of 
the Office of Price Stabilization, Los Angeles. In 
that respect I would like to say I got an Irish 
promotion yesterday from Mr. Dix, when he put 
me as head of the OPA. That is not correct. 

Q. (By Mr. Dooley): How long had you served 
in that capacity, Mr. Wilson? 

A. From February 14, 1951, about, to January 
SL, Sey 

Q. On or about that date, were you present at 
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a meeting or meetings with representatives of the 
Los Angeles Box and Crate Dealers Association? 

A. Yes. 

Q. Referring to the first of these meetings, who 
else, if anyone, was present? 

A. Well, there was a meeting far ahead of that 
one which was held in the Produce Exchange down 
in the market somewhere, I don’t know who was 
responsible for calling the meeting, whether we did 
or whether the producers did or whether the box 
people did. That was late in February 1951 or 
some time in March. That was really the first meet- 


ing. 
Q. Do you recall when the ceiling price regu- 
lation 142 came out? A. Yes. 


Q. The first meeting after that regulation 

The Court: Just a minute. Let me go back and 
find out something. The regulation which is known 
as order No. L-117 [223] is dated June 28, 1951. 
IT understood you to say that there had been a 
meeting before this regulation came out? 

The Witness: That’s right. Shortly after the 
general price ceiling regulation went into effect. 

The Court: And regulation L-117 came out after 
that meeting? 

The Witness: Yes. 

Q. (By Mr. Dooley): Calling your attention to 
the first meeting after ceiling price regulation 142 
was promulgated, who else, if anyone, was present 
at that meeting? 

A. Jack Hameetman for one, and usually at 
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those meetings that I officiated at, I always made it 
a point in a big group meeting to eall in an attor- 
ney, and it is very possible he was there. He may 
have come in after the meeting got started, but I 
am pretty sure he was there, Mr. Murray. 

Q. You stated you officiated at the meeting, is 
that correct? A. That saci 

Q. The representatives of the Los Angeles box 
and crate companies, do you know what representa- 
tives were present? 

A. Well, I recognize quite a few of them. I 
can’t call them by name, but I see quite a few of 
them out here. 

Q. Will you point out the men to the court, 
please ? 

A. I know Mr. Dix, and this other gentle- 
man—— 

@. The witness is identifying Mr. Dix. [224] 

Mr. Campbell: Will the men who were present 
stand up? Do you recognize these gentlemen? 

The Witness: Yes. 

The Court: For the record, will you give us their 
names? 

Mr. Campbell: For the purpose of the record, 
those he has identified are Mr. Ginsberg, Mr. Dix, 
Mr. Ohanesian, Mr. Sobelman, Mr. Magnuson. 

Q. (By Mr. Dooley): What was the subject of 
discussion at this meeting, Mr. Wilson? 

A. Well, thinking back, I think, as a matter of 
fact I know it was the problem of the freeze, the 
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original freeze on their prices of boxes during 
that period December 20 to January 19, 1951. 

Q. Was there any discussion concerning ceiling 
price regulation 1427 

A. That would be at the second meeting. 

Q. I am referring to the meeting that took 
place after the ceiling price regulation 142 came 
into effect. 

A. Yes. They came down and more or less pro- 
tested, they had a problem that they wanted to 
discuss with us, and we welcomed it. 

Q. You were here yesterday and you heard Mr. 
Dix state that you made a statement somewhat to 
this effect, that there are not enough handcuffs to 
put them all in jail. Will you state whether or not 
you made that statement? [225] 

A. It is very likely I did. Perhaps I should 
qualify that by saying this, that I had established 
a policy as far as that branch ageney was con- 
cerned, that we were there to help the businessmen 
in their different problems and the interpretation 
of the regulations and to be of whatever help we 
eould be. We always made it known we didn’t have 
anything special to give except consideration to 
their problem and an interpretation of the regula- 
tions, and to be helpful. The chances are I would 
say that there are not enough handcuffs around, 
and in addition to that, I perhaps also told them, 
as I have told others, we just don’t have horns 
down there, that we were a father confessor of the 
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people and we wanted to know what their problems 
were and we wanted to be helpful to them. That 
was the program all the way through. But, on the 
other hand, there was a statement made yesterday, 
something to the effeet—— 

Mr. Campbell: Pardon me. I am going to object 
to this. 

The Court: You can’t volunteer any informa- 
tion. You can only answer questions. 

The Witness: All right. 

Q. (By Mr. Dooley): You were here and heard 
the testimony of Mr. Dix yesterday, were you not? 

A. Yes. 


@. Are there any respects in which that testi- 
mony is at varianee with your view of the events 
at that meeting? 

Mr. Campbell: Pardon me. I am going to object 
to the [226] question in that form as not com- 
petent. 

The Court: Overruled. You can answer yes or 
no only. 

The Witness: Will you repeat the question? 

The Court: Read the question. 

(Question read.) 

Mr. Campbell: It is calling for a conclusion, if 
the court please, and opinion. It is not a statement 
of fact. 

The Court: He can answer yes or no. If he 
thinks the testimony is substantially correct, he can 
say “Yes,” and if not, he can say so. 
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The Witness: Substantially correct. There is 
only one point I would like to clear up, if I may. 

The Court: What point is that? 

The Witness: That point is that Mr. Dix said, 
“Don’t worry.” What I want to say, and perhaps I 
did say it, maybe, I can’t tell, but I think there is 
a big difference between ‘‘Don’t worry,”’ and ‘“‘Just 
go out and do as you please regardless of the regu- 
lation.”’ 

Mr. Campbell: I ask that last be stricken. 

The Court: That may be stricken as a conclu- 
sion. 

Q. (By Mr. Dooley): Will you state whether 
or not you told any of the members of the Los 
Angeles Box and Crate Association to continue 
pricing under order No. L-117? 

A. There is only one answer to that and that is 
no, definitely. [227] 

The Court: None of these defendants have testi- 
fied they were told to disregard the regulation. They 
testified that they said they were going to proceed 
under L-117 and the OPS did not tell them to 
proceed under L-117, didn’t tell them not to pro- 
ceed under 117. In other words, they kept quiet. 

Mr. Dooley: Well, I believe this last witness 
testified somebody advised them, and it was not 
very clear ; 

Mr. Campbell: If the court please, we have the 
testimony of Mr. Murray, produced by the govern- 
ment, who said the same thing. If this is an attempt 
to impeach the testimony of Mr. Murray, I am going 
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to object to it on the ground it is not proper im- 
peachment. 

The Court: Objection overruled. The answer 
may stand. But, however, that is in the record. If 
you want to change it, you are changing it at your 
own peril. 

Mr. Dooley: No, your Honor. I was just con- 
sidering this last witness that took the stand this 
morning, that I wanted to get clarified, your 
Honor. 

The Court: My recollection of that testimony is 
that he didn’t say anybody told him to disregard 
the regulation. 

Mr. Dooley: I believe he said he was advised— 
I asked him specifically who advised him and I 
believe he said he thought it was a United States 
Attorney. 

Mr: Campbell: You are not referring to Mr. 
Dix’ testimony? [228] 

Mr. Dooley: No. The last witness this morning. 

The Court: That is Ohanesian. I did not get it 
that way. Maybe he said that. If he did, I didn’t 
get it. 

Mr. Campbell: He said one of the OPS people 
there. He didn’t say Mr. Wilson. He was asked 
who it was and he said he wasn’t sure. 

The Court: He didn’t testify anybody told him 
to disregard the regulation 142. 

Mr. Campbell: No, but they told him he could 
go ahead under 117. 

The Court: But this question was relative to dis- 
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regarding price regulation 142, and none of the 
defendants have testified they were told to disre- 
gard that regulation. 

Mr. Dooley: I believe the question was to con- 
tinue under order 117, your Honor. f am not sure. 

The Court: Well, go ahead. 

Mr. Dooley: The answer has been given. 

‘he Court: The answer may stand. 

Q. (By Mr. Dooley): You were here yesterday 
and heard Mr. Murray’s testimony, is that true? 

A. Yes. 

Q. Will you state whether or not Mr. Murray 
stated to the members of the industry that CPR 142 
was the law, or words to that effect? 

A. Yes. [229] 

Mr. Campbell: I will object to the question in 
that form. What Mr. Murray testified to is in the 
record. 

Q. (By Mr. Dooley): Will you state whether 
the testimony as given by Mr. Murray substan- 
tially represents what occurred at that meeting? 

A. Yes. 

Mr. Campbell: JI am going to object to that on 
the ground it calls for a conclusion of the witness. 

The Court: Overruled. You followed the same 
procedure yourself. It was objected to by the United 
States Attorney and it was overruled. 

Mr. Campbell: No, I asked the question, would 
vour testimony be substantially the same. He is 
asked to find fault with Mr. Murray’s testimony. 
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The Court: Objection overruled. The answer is 
Maes.” 

Mr. Campbell: I must learn the virtue of si- 
lence, your Honor. 

Q. (By Mr. Dooley): Mr. Murray, during that 
meeting 

The Court: This is not Mr. Murray. 

Q. (By Mr. Dooley): Mr. Wilson, during that 
meeting did you promise any of the representatives 
of the industry to have CPR 142 amended? 

A. I wouldn’t sav I promised that it would be 
amended. I promised, perhaps, may have promised 
that we would make some attempt and present the 
facts or get the facts through the different [230] 
channels and have a research made of the whole 
deal, and then we had no authority, we had no 
delegation in this district office, nor did the re- 
gional office in San Francisco have delegation to 
amend the regulation. It all had to be prepared 
and passed through San Francisco to Washington 
and the final answer would have to come from them. 
I think that about covers it. 

Q. You said there was more than one meeting. 
At the other meetings, what was the subject of dis- 
cussion after ceiling price regulation 142 came into 
effect ? 

A. Well, as I reeall, there was a renewal of the 
previous discussions and a presentation of, maybe, 
some questions on the part of the economists and 
the accounting section, the accountants, and perhaps 
a report to the group on what action had already 
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been taken to date. That would be the procedure. 
Mr. Dooley: No further questions. You may 

cross examine. 


Cross Examination 

Q. (By Mr. Campbell): Mr. Wilson, I take it 
from the date that you gave that you were active 
in the local Office of Price Stabilization from the 
time of its inception until the office closed? 

A. Well, that needs an explanation. I will make 
it as short as I can. I was perhaps the first one 
that was brought [2381] into the office of industrial 
materials and manufactured goods. In the early 
stages I handled all the various commodities myself, 
busy bird dog, gasoline and woods and everything 
else. We were short. It was some time later, maybe 
towards the latter part of the mid summer, I guess 
about August, that a chief had been appointed, but 
during his stay there, he was absent a great part 
of the time, and finally was relieved. During his 
absence and in the interim periods I served as act- 
ing chief. In other words, I was in charge and then 
out of charge, one day in and the next day or next 
week out. 

Q. At any rate, you remained in the local office 


until it was closed ? A. That’s right. 
Q. And January 31, 1953, was the closing date 
of the office? A. That’s right. 


Q. Isn’t it a fact that the ceiling with respect 
to this particular industry, used wooden agricul- 
tural container industry, had actually been lifted 
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in a general lifting of approximately January 19, 
1953, if you recall that? 

A. I don’t recall that. 

Q. You don’t recall anything to the contrary? 

A. No. At that time we had at the close of the 
office some 250 regulations in the one branch alone, 
so it is pretty difficult. [232] 

@. You couldn’t keep your finger on each one 
of them? 

A. That’s right, without refreshing my recol- 
lection from records. 

Q. You referred first to a previous meeting prior 
to 142 which was held back in February 1951 down 
in the produce market. Isn’t it a fact that the box 
dealers, these dealers, were not represented at that 
meeting, but that was a meeting with the whole- 
salers down there? 

A. There was a large group of them. I am not 
in position to say, but I know that the box people 
were there. 

Q. Do you remember specifically any of these 
people being there? A. Yes. 

@. Who do you recall? 

The Court: That was a meeting prior to L-117? 

The Witness: Yes, way back. 

The Court: Well, I don’t think it is material 
as far as this is concerned. 

Mr. Campbell: Then I will withdraw the ques- 
tion, your Honor. 

The Court: There was a meeting and there was 
discussion. 
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Q. (By Mr. Campbell): Now, Mr. Wilson, did 
you yourself have anything to do with the formula- 
tion of this regulation 142? 

A. Only by direction. I perhaps put the motion 
in operation [233] to proceed and make the inves- 
tigation in the field. 

@. That led up to this 142? 

A. Yes, sir. 

Q. Did you yourself prior to the promulgation 
ever see this 142 that you recall at this time? 

A. I saw it in its original form as it was sub- 
mitted to the regional office for transmittal to 
Washington. Whether the wording is the same or 
whether the figures and things are the same, I am 
not in position to know. 

Q. Who was the actual draftsman of the figures 
set forth in here? 

A. There was a combination there, the business 
analyst, Jack Hamectman, and the economist and 
the accounting section. 

Q. Do you recall any of the other individuals 
besides Hameetman ? A. Sir? 

Q. Do you recall any of the other individuals 
besides Hameetman ? 

A. There was a girl named Lavine. I have for- 
gotten her first name. She was an economist. Then 
there was either the head of the accounting section 
ov his assistant. I don’t remember. 

Q. Were you present at any time prior to April 
29, 1952, when the prices as set forth in this regu- 
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lation 142 were discussed with any of the box 
dealers? [234] 

A. Do you mean at a meeting in my office or 
something lke that? 

Q. Yes, in your office or in their office, a group 
of them, or individually? 

A. I think I would hke to answer that by saying 
if they were there, I presided at the meeting. 

The Court: Well, they said they weren’t there. 

Q. (By Mr. Campbell): Thev said they were 
never interviewed about 142. Were vou present at 
any time when they were? 

A. J will abide by that. That’s all right. 

@. You have no contrary recollection? 

eee Wat's richt. 

Q. Do you recall at these meetings after the 
promulgation of 142 if any of these box dealers 
in these meetings asked if they should engage at- 
torneys to take up the matter of amendment or 
change of this 142, and their being told by you or 
someone in that meeting that while an attorney 
was always helpful, it was not necessary inasmuch 
as the local office would take the necessary steps to 
obtain relief, or to that effect? 

A. That is substantially correct. I at no time 
would say do not employ counsel or outside help 
regardless. I mean there is only one answer to that. 
I would never say, ‘‘Don’t do that.” [235] 

Q. But you do recall substantially the conver- 
sation which I related, that the local office would 
take the steps necessary to get them the relief ? 
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A. That would be the procedure, yes. We would 
be glad to help them. However I expressed myself, 
we were always rather friendly to this group and 
tried to assist them with their weighty problem. 

Q. It is a fact that these people came to you 
and very frankly, and you very frankly with them 
discussed the problem in the industry, isn’t that 
right? me That’s sight. 

Q. You and the other officers expressed your 
sympathy with the situation in which they found 
themselves, did you not? 

A. Yes, to a large degree, yes. 

Q. It was generally recognized at these meet- 
ing, was it not, that these people could not eco- 
nomically operate, at least by their representations 
and subject, you say, to your further investigation, 
under the prices as set forth in 142? 

A. There was evidence of that, and for that 
reason we agreed to go into the subject and see 
what we could do to help them out. 

Q. Isn’t it a fact that the meetings continued 
from time to time right up until practically the 
expiration of the OPS? 

A. Yes, I think that is correct. [236] 

Q. You think that is correct? 

A. Yes. What intervals, I wouldn’t be able to 
tell. 

Q. Prior to January 1953 when the investiga- 
tion leading to these particular complaints was 
originated, according to the testimony of the law 
enforcement attorney, were you present at any 


Die Boxe Cogget cal. 239 


(Testimony of Arlington J. Wilson.) 
time at which you or any other OPS official advised 
these people that if they continued to operate under 
117 and did not operate under 142, that the gov- 
arnment would bring any proceedings against them 
of any kind? 

A. No, I don’t recall anything like that. That 
may have been from another division, but I don’t 
recall anything lke that. 


@. You never made such a statement? 

A. No. 

Q. Or no such statement was made in your 
presence ? A. No. 

Q. It is a fact, isn’t it, Mr. Wilson, that these 
people told you and you knew at the time of all of 
these mectings that these people were continuing to 
yperate under 117 and the general price ceiling, 
rather than 142? 

A. I don’t know as T fully understand that ques- 
tion. 

Mr. Dooley: I would like to ask the court if 
counsel would make his question simpler. 

Mr. Campbell: J will break it up. 

@. These people at all times in the course of 
these meetings [237] told you that they were con- 
tinuing to operate under 117? 

A. No, I don’t think I ever heard them say 
they were continuing to operate under 117, and if 
they had, I would tell them very quickly that they 
would be very likely to be in violation. 

Q. Did you ever tell them that? 
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A. Not to my recollection. I don’t think I ever 
heard that they were operating under 117. 

Q. Didn’t they from time to time—do you 
recall that from time to time they said to you, 
“Come down and go over our records. We can show 
you we can’t operate under 142’’? Do you recall 
that? A. Yes, I will agree. 

@. You recall that they brought records into 
your office for examination of those concerned with 
that type examination, including their income tax 
returns, do you recall that? 

A. No, that I do not remember. 

Q. You don’t remember that that did not occur, 
you just have no recollection on the subject? 

A. That’s right. 

Mr. Campbell: IJ think that’s all. 

Mr. Dooley: You may step down, unless the 
court has something. 

The Court: No, I have no questions. 


(Witness excused.) [238] 


The Court: Call your next witness. 
Mr. Dooley: I would like to call Mr. Abe, one of 
the defendants, under Rule 43(b). 
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WALTER 8S. ABE 

one of the defendants herein, called as a witness by 
and on behalf of the plaintiff under Rule 43(b), 
having been first duly sworn, was examined and 
testified as follows: 

The Clerk: Will you state your name? 

The Witness: Walter S. Abe. 

Mr. Campbell: Is this rebuttal testimony ? 

Mr. Dooley: Yes, concerning the meeting and 
the subsequent events. 


Direct Examination 

Q. (By Mr. Dooley): Mr. Abe, you are with the 
A. B. C. Crate Company, are you not? 

A. That’s right. 

Q. And you are the owner of this company, are 
you not? A. That’s right. 

@. Where is this company located? 

A. 612 South Santa Fe or 610. 

@. In Los Angeles, California? 

eee liatsamcht. (239 ] 

Q. You have heard the testimony of various 
witnesses concerning the meeting with OPS offi- 
cials. You weren’t present at those meetings, were 
you? A. No. 

Q. Did you ever learn what went on at those 
meetings ? 

A. Yes, through my neighbor, Acme Crate. His 
name is Harry Sobelman. He give me the informa- 
tion what is going on. 

Q. He gave you the information? 

pee Uiats rieht. 
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(Testimony of Walter 8S. Abe.) 

Q. Did you ever go down to the OPS office per- 
sonally ? A. No. 

Q. You relied upon what the individual from 
the Acme Crate told you? 

A. Yes, whatever is going on, I will ask him and 
he tell me what is going on. 

Q. Did you take any steps to find out whether 
CPR 142 was amended or not? 

Mr. Campbell: I object, if the court please. This 
is not proper rebuttal testimony. 

The Court: Overruled. You may answer the 
question. 

The Witness: What was it? 

The Court: Read the question. 


(Question read.) 


The Witness: CPR 142 mean the second ceiling 
price issued? [240] 

The Court: Will you read the answer? 

(Answer read.) 

Mr. Campbell: Do you understand the question, 
Mr. Abe, that he asked you? 

The Witness: Well, he asked me about CPR 142. 
What is that CPR 142? Is that the second price 
issued to us? 

Q. (By Mr. Dooley): I will ask this question. 
What did your neighbor tell you took place at the 
meeting? 

Mr. Campbell: That is objected to as hearsay, 
if the court please. 

The Court: Sustained. 
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(Testimony of Walter 8S. Abe.) 

Q. (By Mr. Dooley): Do you know a regulation 
that came out around May 1952? 

A. Yes, I know it came down. 

Q. Was one mailed to your company? 

A. Yes, I have one, first one, and then I have 
1 second one. 

Q. Did you ever take any steps to see whether 
that regulation was changed? 

A. Why it changed? 

Q. Did you ever take any steps to see whether 
the regulation that was mailed to you had been 
changed ? 

Mr. Campbell: I think it has been stipulated it 
was not changed. 

The Court: There has been no evidence anybody 
did anything [241] except go down and talk to the 
OPS. They never filed any petition. They never 
attempted to appeal to Washington. There is no 
testimony here anybody did anything. 

Mr. Dooley: I want to point out that the de- 
fendants will show they did or they could, he seems 
to be bringing that forward, and the point I am 
trying to bring out is he probably should have 
gone to ask. 

The Court: Supposing he did? They had a com- 
mittee that went down to ask. 

Mr. Dooley: But had he taken practical precau- 
tions by relying on what his neighbor tells him? 

The Court: What are you trying to establish? 
Treble damages? 

Mr. Dooley: Not particularly on that point, but 
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(Testimony of Walter 8. Abe.) 
I want to bring out all the facts of the case for 
the benefit of the court. 

The Court: The facts are already in. I don’t 
think this witness can change the facts in any way. 
Every one of these witnesses testified they didn’t 
do anything except go down and talk to OPS. 

Mr. Dooley: No further questions. 

Mr. Campbell: No questions. 

The Court: You may step down. 

(Witness excused.) [242] 

Mr. Dooley: Will the defendants’ counsel stip- 
ulate all the other persons who were absent from 
the meetings will testify substantially as Mr. Abe? 

The Court: That is, they made no attempt to go 
down and find out whether the regulation had been 
changed ? 

Mr. Campbell: Other than what their committee 
had done or what they were advised by their com- 
mittee. I think it is agreed these are all members 
—the stipulation covers the fact that these are all 
members of an association and they sent a com- 
mittee down there and they discussed the matter 
with the committee members afterwards. Their 
testimony would be all the same in regard to that. 

Mr. Dooley: In rebuttal the plaintiff would ask 
the court to take judicial notice of price procedural 
regulation No. 1 and revision 2 found in 17 Fed- 
eral Register 377. 

The Court: Ts that relevant to the way the regu- 
lation can be changed ? 

Mr. Dooley: Yes, your Honor. 
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The Court: All right. I will take judicial knowl- 
edge of it. 

Mr. Dooley: The plaintiff has nothing further, 
your Honor. 

The Court: The plaintiff rests? 

Mr. Dooley: The plaintiff rests. 

Mr. Campbell: Defendants rest. [243] 

(Discussion between court and counsel.) 

The Court: Well, I am satisfied all the equities 
in this case are in favor of the defendants. I am 
satisfied regulation 142 is an invalid regulation, that 
the defendants are entitled to rely upon L-117. 
Judgment will be for the defendants in all these 
actions. You will prepare findings of fact and con- 
clusions of law? 

Myr. Campbell: Yes, vour Honor. [244] 


[Endorsed]: Filed July 19, 1954. 


[Endorsed]: No. 144382. United States Court of 
Appeals for the Ninth Circuit. United States of 
America, Appellant, vs. Dix Box Co., a partnership, 
Benjamin Dix, Hyman Dix, Max Dix and Rose 
Mistofsky, individually and as partners in Dix Box 
Co., Appellees. Transcript of Record. Appeal from 
the United States District Court for the Southern 
District of California, Central Division. 


Filed: July 20, 1954. 


/3s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Cireuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 144382 


(and consolidated cases Nos. 14432-14440 and 
Nos. 14442-14446) 


UNITED STATES OF AMERICA, Appellant, 


VS. 
DIX BOX CO. and BENJAMIN DIX, doing busi- 
ness as Dix Box Co., et al., Appellees. 


STATEMENT OF POINTS ON APPEAL 


The appellant hereby designates the following 
points on appeal in the above entitled matters: 


1. The District Court was without jurisdiction 
to declare Ceiling Price Regulation No. 142 void 
and of no force and effect. 


2. The District Court erred in declaring Ceiling 
Price Regulation No. 142 void and of no force and 
effect for failure of the Office of Price Stabilization 
to comply with the provisions of 50 U.S.C. App. 
Sec. 2104. 


3. The District Court erred in finding that the 
conduct of the officials of the Los Angeles Office of 
the Office of Price Stabilization estopped the Presi- 
dent and those to whom he had delegated authority 
from enforcing Ceiling Price Regulation No. 142. 


LAUGHLIN E. WATERS, 
United States Attorney 
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MAX F. DEUTZ, 
Assistant U. S. Attorney, Chief of 
Civil Division 
JAMES R. DOOLEY, 
Assistant U. 8. Attorney 
/s/ JAMES R. DOOLEY, 
Attorneys for Appellant 


[Endorsed]: Filed September 15, 1954. Paul P. 
O’Brien, Clerk. 


[Title of U. S. Court of Appeals and Causes. ] 


DESIGNATION OF RECORD TO BE 
PRINTED 


Pursuant to Stipulation and Order for Printing 
of Record, Submission of Briefs, and Argument, 
heretofore entered into by the respective parties, 
relative to the above entitled appeals, appellant 
hereby designates the following record to be printed 
in the appeal of United States of America, Appel- 
lant, vs. Dix Box Co., et al., Appellees, No. 14432 
only: 

1. Docket entries; 

. Complaint for Damages; 
. Answer ; 


2 

3 

4. Request for Admission Under Rule 36; 

5. Answer to Request for Admission Under Rule 


6. Stipulation As to Remaining Issues; 
7. Findings of Fact and Conclusions of Law; 
8. Judgment; 
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9. Notice of Appeal; 
10. Statement of Points on Appeal; 
11. Designation of Record to be Printed; 
12. Plaintiff’s Exhibit 1; 
13. Defendant’s Exhibit A. 
ae ep SO So ap 
LAUGHLIN E. WATERS, 
United States Attorney 
MAX F. DEUTZ, 
Assistant U. 8. Attorney, Chief of 
Civil Division 
JAMES R. DOOLEY, 
Assistant U. 8. Attorney 
/s/ JAMES R. DOOLEY, 
Attorneys for Appellant 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed September 15, 1954. Paul P. 
O’Brien, Clerk. 


[Title of U. S. Court of Appeals and Causes. ] 


STIPULATION AND ORDER FOR PRINTING 
OF RECORD, SUBMISSION OF BRIEFS, 
AND ARGUMENT 


Whereas, the judgment of the Court below in all 
of the above captioned appeals were based upon one 
consolidated trial, and; 

Whereas, the record in each of the above cap- 
tioned appeals is sufficiently identical so that a final 
determination of one appeal would be controlling 
as to the remainder of the above captioned appeals; 
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It Is Hereby Stipulated, subject to approval of 
Court, that the record as designated by the respec- 
tive parties be printed only in the appeal of United 
States of America, Appellant, vs. Dix Box Co., et 
al., Appellees, No. 14482. 

It Is Further Stipulated, subject to approval of 
Court, that all of the above captioned appeals may 
be consolidated for briefing and argument. 

Dated: September 14, 1954. 


LAUGHLIN E. WATERS, 
United States Attorney 
MAX F. DEUTZ, 
Assistant U. 8. Attorney, Chief of 
Civil Division 
JAMES R. DOOLEY, 
Assistant U. 8. Attorney 
/s/ JAMES R. DOOLEY, 
Attorneys for Appellant 
LILLIE & BRYANT and 
WALTER M. CAMPBELL, JR., 
/s/ By WALTER M. CAMPBELL, JR., 
Attorneys for Appellees 


So Ordered: This 15th day of September, 1954. 


/s/ WILLIAM DENMAN, 
Chief Judge 

/s/ HOMER T. BONE, 

/3s/ WM. E. ORR, 

Judges, U. 8S. Court of Appeals, 
Ninth Circuit 
[Endorsed]: Filed September 17, 1954. Paul P. 
O’Brien, Clerk. 
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COUNTER DESIGNATION OF RECORD 
TO BE PRINTED 


Come now the Appellees and hereby request the 
designation of the entire typewritten transcript of 
the testimony taken at the consolidated trial herein 
before the United States District Court, in lieu of 
those portions of the typewritten transcript desig- 
nated by Appellant as number “14” of its Designa- 
tion of Record. 


Dated: September 16, 1954. 


LILLIE & BRYANT, and 
WALTER M. CAMPBELL, JR., 
/s/ By WALTER M. CAMPBELL, JR., 
Attorneys for Appellees 


Affidavit of Service by Mail attached. 


[Endorsed]: Filed September 21, 1954. Paul P. 
O’Brien, Clerk. 


